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1.   Introduction 


VOLUME  II 
The  State  of  Products  Liability  Law 

1.   Introduction 

"The  Fall  of  the  Citadel/1  according  to  Dean 
Prosser,   occurred  on  May  9,  I960,  when  the  Supreme  Court 

of  New  Jersey  announced  the  decision  in  Henningsen  v.  Bloom- 

2 
field  Motors,  Inc.    The  Henningsen  court  held  the  manufac- 
turer and  dealer  of  a  defective  automobile  liable  for  a  breach 
of  implied  warranty  without  any  showing  of  negligence  and 
without  privity  of  contract.   The  basis  of  the  decision  was 
that,  when  a  seller  places  a  defective  product  into  the  stream 
of  commerce,  the  loss  should  fall  on  that  seller,  who  is  in  a 
position  to  control  the  danger  and  to  distribute  the  losses 
equitably,  rather  than  on  the  innocent  plaintiff,  who  cannot 
control  the  danger  and  who  has  less  ability  to  distribute  the 

loss . 

3 
Greenman  v.  Yuba  Power  Products,  Inc. ,   a  1963 

decision  of  the  Supreme  Court  of  California,  represents 

the  next  significant  development  in  the  evolution  of  a 

cause  of  action  other  than  negligence  in  products  liability 

cases.   While  Henningsen  was  based  on  the  contractual 

theory  of  breach  of  implied  warranty,  the  Greenman  decision 

rested  in  tort — the  cause  of  action  was  one  of  strict 

tort  liability.   Thus,  although  the  rationale  of  the  Greenman 


decision  was  congruent  with  that  of  Henningsen,  the  theory 

of  recovery  differed.   The  shift,  then,  was  one  of  theory 

4 
rather  than  one  of  substance. 

Henningsen  and  Greenman  provided  a  promising 
beginning  in  establishing  a  new  cause  of  action  in  products 
liability  cases.   Under  the  reasoning  of  these  decisions, 
the  plaintiff  was  no  longer  required  to  prove  negligence 
on  the  part  of  the  manufacturer  or  seller  in  order  to 
recover  for  injuries  arising  through  the  use  of  a  defective 
product.   Instead,  the  focus  was  shifted  from  the  conduct 
of  the  manufacturer  to  the  performance  of  its  product. 
If  the  product  proved  to  be  defective,  then  the  parties 
responsible  for  placing  the  product  into  the  stream  of 
commerce  were  liable  to  the  plaintiff  for  the  injuries 
caused  by  the  product. 

Unfortunately,  the  developments  which  have  occurred 
subsequent  to  this  promising  beginning  have  been  somewhat 
disappointing.   Much  was  accomplished  through  the  Henningsen 
and  Greenman  decisions.   On  the  other  hand,  much  also  remained 
unsaid.   Even  the  promulgation,  in  1965,  of  §  402A  of  the 
Restatement  (Second)  of  Torts,  which  establishes  a  common 
basis  for  strict  tort  liability,  has  not  led  to  standardized 
or  uniform  approaches  in  state  products  liability  law. 
Instead,  all  commentators  agree  that  an  undesirable  diversity 
of  approach  to  vital  products  issues  exists,  and  that 
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corrective  action  is  required. 

Much  of  the  problem  is  attributable  to  a  misunder- 
standing of  strict  liability.   Although  strict  liability 
relieves  the  injured  party  of  the  burden  of  proving  that  the 
seller  was  negligent,  liability  is  still  dependent  on  a 
showing  of  fault  on  the  part  of  the  seller.   While  the  fault 
need  not  be  shown  to  have  occurred  through  the  actions  of 
the  seller,  the  product  nevertheless  must  have  been  faulty 
in  order  to  impose  liability.   The  only  exception  to  this 
requirement  of  showing  fault  has  occurred  in  a  few  isolated 
instances  where  parties  have  been  held  responsible  for 
scientifically  unknowable  risks  or  unavoidably  unsafe  products, 
These  isolated  cases  are  the  only  instances  where  strict 
liability,  as  applied  by  the  courts,  is  the  equivalent  of 
liability  without  fault.   Most  commentators  agree  that  this 
is  an  improper  application  of  the  doctrine  of  strict  liability 
and  that,  if  strict  liability  is  to  produce  results  different 
from  negligence,  especially  in  design  and  duty-to-warn  cases, 
knowledge  of  all  risks  which  are  known  at  the  time  of  trial 
should  be  imputed  to  the  seller. 

Certain  corrective  action  that  could  be  taken  to 
mitigate  the  current  uncertainty  and  resulting  inequity  in 
products  cases  is  easily  suggested,  if  not  necessarily 
easily  implemented.   First,  a  major  step  which  could  cure  many 
of  the  difficulties  attendant  to  products  decisions  would  be 


agreement  upon  one  cause  of  action  in  products  cases. 
Currently,  most  products  cases  are  tried  on  at  least  two,  and 
sometimes  on  three,  separate  theories  of  recovery — negligence, 
implied  warranty  and  strict  tort  liability.   The  commentators 

agree  that  the  institution  of  one  single  cause  of  action 

7 
could  avert  much  jury  confusion.    Problematically,  however, 

there  is  little  consensus  as  to  how  that  cause  of  action 

should  be  fashioned  or  as  to  exactly  what  it  should  encompass. 

Second,  since  products  cases,  even  those  decided  on 

the  strict  liability  theory,  nearly  always  involve  fault  on 

the  part  of  the  seller,  a  comparative  fault  approach  should 

p 
be  adopted  in  judging  the  plaintiff's  conduct.  *  Currently, 

there  exist  certain  artificial  distinctions  in  non-comparative 
fault  jurisdictions  between  specific  types  of  conduct  on  the 
part  of  the  injured  party  which  result  in  an  "all-or-nothing" 
approach  to  recovery.   Under  a  system  which  is  based  largely 
on  fault,  when  both  the  plaintiff  and  the  defendant  are 
partially  responsible  for  causing  the  injury,  each  party 
should  be  held  to  bear  the  natural  consequences  of  its  actions 

In  a  larger  sense,  of  course,  products  liability  is 
only  one  component  of  the  entire  tort  system,  which  is  con- 
stantly in  a  state  of  flux.   As  Professor  Klemme  has  pointed 

9 
out,   common  law  tort  principles  have  rested  on  two  facts  and 

one  value  judgment.   The  facts  are  that,  even  if  the  loss  is 

shifted  from  the  plaintiff,  the  loss  to  society  as  a  whole  is 

*See  note,  page  i. 


not  eliminated,  but  merely  reallocated.   Also,  the  loss  can 
be  partially  shifted  to  others  by  either  the  plaintiff  or 
the  defendant.   The  value  judgment — whether  the  loss  should 
be  shifted — is  based  on  whether  the  shift  would  accomplish 
a  valid  social  objective.   Under  the  evolving  concept  of 
enterprise  liability,  under  which  losses  created  by  an 
enterprise  are  borne  by  that  enterprise,  a  broader  view  of 
conservation  of  society's  resources  is  adopted  than  under 
traditional  fault  concepts. 

Products  liability  law  is  in  the  midst  of  absorbing 
aspects  of  the  enterprise  liability  theory,  while  still  caught 
in  the  embrace  of  the  fault  theory.   Although  the  seller  need 
not  have  been  negligent  to  incur  liability,  its  product 
nevertheless  must  have  been  defective.   Perhaps  some  of  the 
confusion  in  the  current  law  of  products  liability  is  traceable 
to  the  unlikely  blend  of  fault  and  enterprise  liability 
concepts.   Perhaps  the  two  are  simply  theoretically  incom- 
patible.  It  may  be  that  many  of  the  problems  will  not  be 
resolved  until  it  is  either  recognized  that  the  two  tort 
theories  are  not  symbiotic  or  until  a  new  formula  is  devised 
which  successfully  effectuates  a  marriage  of  the  theories. 
The  focus  of  this  task  is  upon  the  diversified  manner  in 
which  these  issues  have  been  treated. 

Although  some  differences  in  approach  are  quite 
pronounced,  others  are  more  subtle  and  differ  only  in  degree. 


For  example,  it  is  a  simple  matter  to  ascertain  which  states 
recognize  contributory  negligence  as  a  defense  to  a  cause  of 
action  based  on  strict  liability.   On  the  other  hand,  the 
criteria  that  states  utilize  in  determining  whether  a  warning 
is  sufficient  to  alert  users  of  the  dangers  in  a  product  may 
vary  only  slightly  from  state  to  state. 

It  follows,  then,  that  while  some  of  the  state 
distinctions  are  based  on  varying  views  of  concepts ,  others 
are  based  on  different  views  as  to  the  relative  importance 
of  certain  facts .   Since  the  conceptual  differences  are 
derived  from  a  more  pronounced  divergence  of  views,  the 
discussion,  to  the  extent  possible,  concentrates  on  conceptual 
differences  in  state  law.   The  viability  of  a  conceptual 
approach  varies,  however,  in  accordance  with  the  nature  of 
the  topic  that  is  discussed.   For  example,  while  few  facts 
are  included  in  the  body  of  the  report  on  design,  such  is  not 
the  case  with  the  topic  of  work-related  injuries.   In  other 
sections  of  the  report,  the  best  approach  is  a  blend  of 
concept  and  fact-related  matters.   In  terms  of  the  plaintiff's 
conduct,  for  example,  it  is  necessary  to  consider  not  only 
whether  contributory  negligence  is  a  defense,  but  also  whether 
the  plaintiff's  specific  actions  fall  into  the  areas  of 
contributory  negligence,  assumption  of  risk,  or  abnormal  use. 
In  cases  where  the  facts  are  relevant  to  general  principles, 
they  are  included  in  the  footnotes;  otherwise  they  are  omitted 


Some  overlap  between  sections  is  both  unavoidable 
and  necessary.   The  differences  between  negligence  and  strict 
liability  are  important,  for  example,  not  only  in  connection 
with  design  matters,  but  also  in  respect  to  duty  to  warn  and 
defenses  based  on  the  plaintiff's  conduct.   The  issue  of  an 
open  and  obvious  danger  is  pertinent  to  all  of  the  five  topics 
with  the  exception  of  contribution  and  indemnity.   Accordingly, 
while  certain  overlap  in  the  discussion  of  concepts  is 
necessary,  an  effort  has  been  made  to  treat  each  concept  only 
as  it  relates  to  the  general  topic  of  discussion. 

More  specifically,  the  first  topic  in  this  section, 
the  matter  of  proper  design,  begins  with  an  historical 
discussion  of  the  confusion  surrounding  the  definition  of 
"defect. "   This  is  followed  by  a  description  of  the  different 
forms  of  strict  liability  cause  of  action  which  are  recognized 
by  the  various  states.   The  difference  between  negligence  and 
strict  liability  in  design  cases,  a  matter  which  has  been 
particularly  troublesome  to  some  courts,  is  then  considered. 
In  this  connection,  it  is  postulated  that,  while  some  courts 
have  sought  to  remove  all  traces  of  fault  from  strict  liability 
matters,  this  policy  cannot  be  successful.   This  is  so  because 
negligence  concepts  are  enmeshed  in  balancing  the  risk  of  the 
product  against  its  utility,  which  is  the  ultimate  test  of 
whether  a  product  is  defective.   Finally,  some  of  the  most 
important  factors  which  are  relevant  to  the  balancing  process, 


consumer  expectations  of  the  product,  the  openness  and 
obviousness  of  the  danger,  compliance  with  industry  standards 
and  the  feasibility  of  alternate  designs,  are  also  discussed. 
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2.   Major  Trends  in  Products  Liability  Law 
a.   Introduction 
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INTRODUCTION 

This  section  of  the  report  addresses  itself  to  the 
state  of  products  liability  law  by  considering  five  of  the  most 
important  issues  which  are  recurrent  in  many  products  cases. 
These  issues  are: 

— A  manufacturer's  duty  to  design  its  product  properly, 

—The  manufacturer's  duty  to  warn  users  or  consumers 
about  hazards  connected  with  its  product. 

— How  the  conduct  of  the  user  or  consumer  will  affect 
his  claim. 

— The  defendant's  ability  to  place  all  or  part  of  its 
liability  on  a  third  party. 

—Products  liability  in  the  workplace. 
The  focus  of  this  task  is  upon  the  diversified  manner  in  which 
these  issues  have  been  treated. 

Although  some  differences  in  approach  are  quite  pro- 
nounced, others  are  more  subtle  and  differ  only  in  degree. 
For  example,  it  is  a  simple  matter  to  ascertain  which  states 
recognize  contributory  negligence  as  a  defense  to  a  cause  of 
action  based  on  strict  liability.   On  the  other  hand,  the 
criteria  that  states  utilize  in  determining  whether  a  warning 
is  sufficient  to  alert  users  of  the  dangers  in  a  product  may 
vary  only  slightly  from  state  to  state. 
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The  second  topic,  the  duty  to  warn,  also  contains  a 
mix  of  conceptual  and  factual  variations  in  state  law.   It 
is  initially  emphasized  that  the  failure  to  warn  adequately 
may,  in  itself,  constitute  a  defect  and,  as  such,  it  is  often 
alleged  that  a  product  contains  a  defect  both  by  reason  of 
manufacture  or  design  and  by  reason  of  a  failure  to  warn. 
Also  considered  within  this  section  is  the  difference  between 
negligence  and  strict  liability,  as  applied  to  the  duty  to 
warn.   In  determining  whether  such  a  duty  is  imposed  on  the 
manufacturer,  and  whether  the  duty  has  been  properly  exercised, 
the  factors  considered  are  the  potential  seriousness  of  the 
harm,  the  probability  of  the  harm,  whether  the  danger  is  an 
obvious  one,  the  effect  of  representations  of  safety  and  the 
sufficiency  of  the  warning. 

The  third  topic,  the  plaintiff's  conduct,  consists  of 
four  main  sections.   The  basic  classifications  of  the  plaintiff's 
conduct  into  assumption  of  risk,  misuse,  and  contributory  negli- 
gence is  discussed.   The  final  section  describes  briefly  the 
experiences  of  different  states  with  the  fledgling  concept  of 
comparative  fault,  an  idea  that  seems  destined  to  assume  greater 
importance  in  the  near  future.   In  terms  of  the  first  three 
sections,  an  effort  has  been  made  not  only  to  differentiate 
state  approaches  insofar  as  they  relate  to  the  recognition  of 
the  proper  role  of  each  conduct-related  concept,  but  also  to 
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categorize  pertinent  factual  information  within  the  confines 
of  the  overall  concepts. 

The  fourth  topic,  which  deals  with  contribution  and 
indemnity,  has  the  least  interrelationship  with  the  other 
sections  of  the  survey  paper.   This  section  is  broken  into 
three  major  topics,  indemnity,  contribution  and  the  apportion- 
ment by  fault  approach  to  contribution.   The  differences  between 
indemnity  and  contribution  are  discussed,  and  it  is  pointed 
out  that  the  matter  of  contribution  between  joint  tortfeasors 
has  been  accepted  by  many  more  states  than  has  the  concept  of 
indemnity  in  products  litigation.   Within  the  context  of 
indemnity,  the  matter  of  the  ability  of  the  manufacturer  to 
recover  payment  from  purchasers,  dealers  and  co-manufacturers 
is  explored.   The  contribution  section  considers  the  manufac- 
turer's prospects  of  recovering  from  those  parties,  as  well  as 
from  employers. 

Finally,  the  last  topic,  work-related  injuries,  is 
broken  into  two  main  sections.   The  first  deals  with  the  injured 
party's  status  as  a  "worker,"  and  the  effect  of  his  experience 
on  the  duties  of  the  persons  involved  in  products  litigation. 
The  manufacturer's  duty  to  warn  and  its  duty  to  supply  safety 
guards  in  light  of  the  worker's  experience  is  also  discussed. 
The  matter  of  "economic  compulsion,"  which  the  courts  take  into 
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account  in  evaluating  the  actions  of  the  injured  employee,  is 
noted.   The  second  section  concerns  the  effect  of  the  employer 
and  how  his  actions  affect  the  relationship  between  the  injured 
employee  and  the  manufacturer.   The  presence  of  the  employer 
as  it  relates  to  the  manufacturer's  duty  to  warn  and  to  provide 
guards  is  a  major  topic  in  this  area.   The  issue  of  alteration 
of  the  product  by  the  employer  is  also  considered. 

In  sum,  this  section  of  the  report  is  meant  to  serve 
as  a  starting  point  in  the  pursuit  of  alleviating  those  aspects 
of  the  products  liability  problem  which  are  most  amenable  to 
constructive  change.   Before  changes  can  be  made  in  any  legal 
area,  the  deficiencies  in  the  current  state  of  the  law  must 
be  elucidated.   In  turn,  before  the  problem  areas  that  are  most 
troublesome  can  be  pinpointed,  a  survey  of  the  various  approaches 
that  have  been  utilized  in  respect  to  a  given  subject  area  must 
be  delineated.   It  is  this  purpose  that  this  section  is  intended 
to  serve. 
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b.   A  Manufacturer's  Duty  to  Design  Its 
Product  Properly 
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A  MANUFACTURER ' S  DUTY  TO  DESIGN  ITS  PRODUCT  PROPERLY 

I. 

Introduction 

If  any  statement  relevant  to  the  current  posture 

of  products  liability  law  can  be  made  with  confidence  that  few 

would  disagree,  it  is  that  our  courts  have  failed  completely 

in  their  attempt  to  establish  the  standard  which  manufacturers 

must  meet  in  the  design  of  their  products .   While  most  would 

concur  that  the  responsibility  of  the  manufacturer  is  to 

design  a  product  which  is  not  "defective,"   no  satisfactory 

definition  of  the  term  "defect"  has  been  articulated  that  has 

not  attracted  widespread  criticism.   Thus,  it  has  been  said 

that,  in  the  pursuit  of  a  new  order  in  products  liability: 

The  most  significant  obstacle  is  the  totally 
unacceptable  vagueness  surrounding  the  issue 
of  defect.   What  constitutes  a  defect  is  no 
clearer  today  than  it  was  a  decade  ago  when 

section  402A  of  the  Restatement  (Second)  of 

2 
Torts  was  published. 

II. 
Defectiveness  and  Strict  Liability 
In  order  to  appreciate  fully  the  manner  in  which  the 
law  has  developed,  it  is  necessary  to  begin  analysis  at  a  point 

slightly  before  the  promulgation  of  the  Restatement  (Second) 

3 
of  Torts  in  1965.   In  Greenman  v.  Yuba  Power  Products,  Inc., 

Justice  Traynor,  speaking  for  a  unanimous  Supreme  Court  of 

California,  wrote  the  words  which  were  to  have  a  profound 

effect  on  the  future  development  of  tort  law: 
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A  manufacturer  is  strictly  liable  in 
tort  when  an  article  he  places  on  the 
market,  knowing  that  it  is  to  be  used 
without  inspection  for  defects,  proves 
to  have  a  defect  that  causes  injury  to 
a  human  being.  .  .  . 

The  Greenman  court  made  no  substantial  attempt  to  define  the 
term  "defect"  further.   No  formula  was  suggested  by  which  it 
could  be  determined  whether  a  product  was  defective.   Yet, 
it  was  clear  that  the  standard  was  not  to  be  the  amount  of 
care  exercised  by  the  manufacturer,  as  the  court  shifted  the 
primary  focus  from  the  manufacturer's  care  to  the  performance 
of  the  product. 

In  1965,  the  Restatement  (Second)  of  Torts   was 
published.   In  §  402A,  it  was  postulated  that  one  who  sells  any 
product   in  a  "defective  condition  unreasonably  dangerous"  is 
subject  to  liability  for  physical  harm  caused  by  the  product, 

even  though  the  seller  exercised  all  possible  care  in  preparing 

5 
and  selling  the  product.    Thus,  although  in  the  Greenman  case, 

the  court  held  the  manufacturer  liable  for  any  product  which 

proved  to  have  a  "defect,"  the  Restatement  used  the  standard  of 

a  "defective  condition  unreasonably  dangerous." 

It  is  the  inclusion  of  the  phrase  "unreasonably 

dangerous"  in  the  Restatement  formula  which  is  partially 

responsible  for  the  utter  confusion  existing  in  products  liability 

law  today.      Paradoxically,  the  term  generated  little  discussion 
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in  the  years  immediately  after  its  inception.   Those  courts, 
including  the  Supreme  Court  of  California,  which  applied  the 

strict  liability  doctrine,  often  spoke  of  the  Greenman  standard 

7 
and  §  402A  as  basically  synonymous.     Although  some 

efforts  were  made  to  distinguish  the  two  standards,  there  was  no 

real  effort  made  to  compare  them  and  understand  in  what  way, 

o 

if  any,  they  differed.    It  was  not  until  the  decision  of  the 

9 
Supreme  Court  of  California,  in  Cronin  v.  J.B.E.  Olson  Corp. , 

10 
that  a  controversy  was  created.      The  Cronin  case  attempted 

to  analyze  the  two  standards  and  found  the  Greenman  formula 

to  be  preferable  because  the  "unreasonably  dangerous"  element 

had  the  effect  of  introducing  negligence-related  considerations 

into  a  strict  liability  case.   The  court  held  that  the  plaintiff 

need  not  show  a  product  to  be  "unreasonably  dangerous"  in  order 

to  recover  on  a  strict  liability  theory. 

Following  the  Cronin  case  came  a  deluge  of  analysis. 

Some  courts  retained  the  concept  of  "unreasonably  dangerous," 

while  others  opted  for  the  Greenman  approach.   Other  courts 

modified  the  standard  by  substituting  the  term  "reasonably  safe," 

or  some  other  similar  phrase.   Those  courts  which  followed 

§  402A  in  its  totality  struggled  to  define  the  meaning  of 

"defective  condition  unreasonably  dangerous."   It  is  within 

this  large  body  of  cases  that  many  of  the  important  state  law 

factors  affecting  design  defect  cases  are  found. 
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Under  the  California  approach  of  Greenman  and  Cronin, 
what  constitutes  a  "defect"  must  be  determined  on  a  case-by-case 
basis.   Although  the  Cronin  court  characterized  this  approach 
as  providing  "a  clear  and  simple  test  for  determining  whether  the 
injured  plaintiff  is  entitled  to  recovery,"     it  cannot  be 
said  that  that  has  been  the  effect  of  the  Cronin  case.   Instead, 

by  electing  to  sanction  no  definition  of  "defect,"  the  California 

12 

court  has  confused  juries  and  trial  judges  alike.     Other  state 

courts,  including  those  of  Oklahoma,  Oregon,  and  Texas,  have 

13 
specifically  rejected  or  disapproved  of  the  Cronin  approach, 

while  still  others,  including  a  New  Jersey  Court,  have  adopted 

•4-  14 
it. 

Pennsylvania,  on  the  other  hand,  has  taken  an  even 

more  obfuscating  approach.   While  the  Cronin  court  chose  the 

Greenman  holding  as  an  alternative  to  §  402A,  Chief  Justice 

Jones  of  the  Supreme  Court  of  Pennsylvania,  writing  for  himself 

and  one  other  member  of  the  court,  concluded,  in  Berkebile  v. 

15 
Brantly  Helicopter  Corp. ,    that  the  proper  standard  should  be 

that  of  §  402A,  without  requiring  a  showing  that  the  product 

was  "unreasonably  dangerous."   Berkebile,  like  Cronin,  has  been 

criticized  on  the  ground  that  it  rejects  the  "unreasonably 

dangerous"  requirement  while  failing  to  suggest  a  satisfactory 

substitute.     It  has  also  been  stated  that,  because  only  two 

of  the  seven  judges  on  the  Supreme  Court  of  Pennsylvania 

subscribed  to  Justice  Jones'  opinion,  the  Berkebile  decision 
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17 
does  not  accurately  represent  the  law  in  Pennsylvania. 

Thus,  just  as  the  Cronin  court  failed  to  reach  its  goal  of 

applying  a  "clear  and  simple"  test,  the  Berkebile  court  could  not 

succeed  in  its  attempt  "to  clarify  the  concepts  of  strict 

1  o 

liability  under  Pennsylvania  law." 

It  seems,  then,  that  the  approach  of  eliminating 
the  "unreasonably  dangerous"  element,  without  providing  an 
alternative  definition  of  "defect"  or  "defective  condition,"  has 
not  solved  the  problem.   This  approach  has  been  compared  to 
instructing  the  jury  in  a  negligence  case  that  the  defendant  is 

liable  if  he  breached  a  duty  owed  to  the  plaintiff,  without 

19 

defining  the  duty  as  that  of  reasonable  care.     Recognizing 

this,  other  courts,  for  various  reasons,  have  rejected  the 

"unreasonably  dangerous"  standard  in  favor  of  a  different  test. 

Substitutions  for  the  "unreasonably  dangerous"  test  include 

the  imposition  of  liability  in  Washington  if  the  product  is  "not 

„20 


reasonably  safe 
„21 


Still  another  view  is  that  the  term  "defective" 

22 
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or,  in  Oregon,  if  the  product  is  "dangerously 
defective 
is  synonymous  with  "unreasonably  dangerous." 

Many  states,  of  course,  continue  to  adhere  to  §  402A 
Others  recognize  §  402A,  but  adapt  it  to  reflect  principles 
established  in  the  state  law.   Wisconsin,  for  example,  purports 

to  recognize  §  402A,  but  holds  that  the  §  402A  standard  is  the 

24 
equivalent  of  negligence  per  se.      Thus,  in  Wisconsin,  once 

the  plaintiff  has  shown  that  the  product  was  in  an  unreasonably 
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dangerous  defective  condition,  the  burden  shifts  to  the 
manufacturer  to  prove  lack  of  negligence.   Strict  liability 
and  negligence  principles  have  thus  become  intertwined  in 
Wisconsin  to  the  extent  that  the  Supreme  Court  of  Wisconsin 
has  held  that  a  plaintiff  who  relies  on  a  simple  negligence 

theory  in  a  products  case  must  nevertheless  illustrate  that 

25 

the  product  was  unreasonably  dangerous  in  order  to  recover. 

Yet  another  variation  of  §  402A  was  recently 

adopted  in  the  State  of  Alabama.   While  rejecting  the 

2  6 
Restatement  formula  as  a  "no-fault  concept  of  liability," 

the  Supreme  Court  of  Alabama  nevertheless  instituted  a  theory 

entitled  the  "extended  manufacturer's  liability  doctrine," 

27 

which  is  a  nearly  verbatim  statement  of  §  402A. 

Like  Wisconsin,  the  Alabama  court  prefers  to  view  its  theory 
as  that  of  negligence  per  se,  as  opposed  to  strict  liability. 

Thus,  the  court  observed,  "selling  a  dangerously  unsafe  product 

2  8 
is  negligence  as  a  matter  of  law." 

There  are  also  a  few  states  that  recognize  a  strict 

liability- type  cause  of  action  without  relying  on  either  Greenman 

or  the  Restatement  approach.  New  York,  for  example,  has 

established  a  negligence-based  cause  of  action  entitled 

"strict  products  liability,"  which  states  the  ingredients  for 

liability  and  the  applicable  defenses  in  one  three-pronged 

29 

formula.     The  formula  provides  that  the  manufacturer  of  a 

defective  product  which  causes  injury  is  liable  if  (1)  the 
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product  was  being  used  for  its  intended  purposes — this  also 
includes  foreseeable  misuses;  (2)  the  user  would  not,  by  the 
exercise  of  reasonable  care,  have  discovered  the  defect  and 
perceived  its  danger;  and  (3)  the  person  injured  could  not, 
by  the  exercise  of  reasonable  care,  have  averted  the  injury. 
A  majority  of  the  judges  on  the  Court  of  Appeals  have  recently 

reaffirmed  their  preference  for  the  New  York  rule  as  opposed 

30 

to  that  of  the  Restatement. 

The  State  of  Georgia  is  one  of  the  few  states  that 
has  adopted  a  form  of  strict  tort  liability  by  legislative 
enactment.   A  Georgia  statute  subjects  a  manufacturer  to 

liability  when  the  property  sold  "was  not  merchantable  and 

31 
reasonably  suited  to  the  use  intended."     Although  the 

statute  was  enacted  in  1968,  it  was  not  held  to  impose  strict 

tort  liability  until  1975,  when  the  Supreme  Court  of  Georgia 

held  that  the  statute  subjected  a  manufacturer  to  strict  tort 

32 

liability  even  if  the  product  was  not  unreasonably  dangerous. 

Obviously,  confusion  abounds  both  as  to  the  substance 
of  what  constitutes  a  "defect"  and  as  to  the  most  desirable  form 
of  strict  tort  liability,  the  cause  of  action  that  is  associated 
with  that  term. 

III. 
Strict  Liability  in  Design  Cases 

While  strict  liability  is  associated  with  both  design 

33 

and  manufacturing  defects,    it  is  the  design  defect  cases  that 

pose  the  greatest  conceptual  difficulties  for  the  courts. 
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Inasmuch  as  strict  liability  was  initiated  to  alleviate 
problems  of  the  plaintiff's  burden  of  proof,    it  is 
clear  that  the  theory  works  quite  well  in  manufacturing 
defect  cases  where  the  defect  was  not  one  of  which  the 
manufacturer  was  conscious.   In  design  defect  cases,  on  the 
other  hand,  the  alleged  defective  design  is  the  result  of 
a  conscious  choice  of  the  manufacturer  to  design  its  product 
in  a  certain  manner.   Thus,  although  strict  liability  shifts 
the  focus  from  the  conduct  of  the  manufacturer  to  the  per- 
formance of  the  product,  the  way  in  which  the  product  was 
designed  resulted  from  a  conscious  human  choice. 

Nevertheless,  some  courts  have  held  that  strict 
liability  should  not  be  applied  any  differently  in  design 
defect  cases  from    manufacturing  defect  cases.   The  leading 

case  cited  in  support  of  this  view  is  Pike  v,  Frank  G,  Hough 

35   . 
Co. ,     in  which  the  Supreme  Court  of  California  stated: 

Most  reported  cases  in  California  and 
other  jurisdictions  have  applied  strict 
liability  to  products  containing  defects 
in  their  manufacture;  few  have  involved 
defects  in  design.   However,  there  is 
no  rational  distinction  between  design 
and  manufacture  in  this  context,  since 
a  product  may  be  equally  defective  and 
dangerous  if  its  design  subjects  protected 
persons  to  unreasonable  risk  as  if  its 
manufacture  does  so. 
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The  rationale  of  the  Pike  case  has  been  followed  by  a  number 
of  other  state  courts.^ 

Indeed,  there  can  be  little  disagreement  with  the 
general  proposition  that  when  there  is  "something  wrong"-*8 
with  a  product,  that  product  is  "defective" — if  that  is  the 
term  one  chooses  to  use — whether   the  problem  has  arisen 
through  the  manufacturing  process  or  through  the  design 
process.   The  Cronin  court  explained  that  "[a]  defect  may 
emerge  from  the  mind  of  the  designer  as  well  as  from  the  hand 
of  the  workman."3^ 

Other  courts,  however,  have  recognized  that  the 
process  of  applying  strict  liability  in  design  defect  cases 
is  somewhat  different  from  that  in  manufacturing  defect  cases.  ° 
Realizing  that  the  design  of  a  product  is  the  result  of  a 
conscious  choice,  many  courts  have  pointed  out  that  the 
results  in  design  defect  cases  seldom  differ,  whether  the 
cause  of  action  is  one  of  negligence  or  of  strict  liability. 

Few  courts  have  taken  the  trouble  to  carry  the 

analysis  any  further.   The  Supreme  Court  of  Oregon,  however, 

has  undertaken  to  evaluate  thoroughly  the  difference  between 

negligence  and  strict  liability  in  design  defect  cases: 

[T]he  basic  difference  between  negligence 
on  the  one  hand  and  strict  liability  for  a 
design  defect  on  the  other,  is  that  in 
strict  liability  we  are  talking  about  the 
condition  (dangerousness)  of  an  article 
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which  is  designed  in  a  particular  way, 
while  in  negligence  we  are  talking  about 
the  reasonableness  of  the  manufacturer's 
actions  in  designing  and  selling  the 
article  as  he  did.   The  article  can 
have  a  degree  of  dangerousness  which 
the  law  of  strict  liability  will  not 
tolerate  even  though  the  actions  of  the 
designer  were  entirely  reasonable  in 
view  of  what  he  knew  at  the  time  he 
planned  and  sold  the  manufactured  article. 
As  Professor  Wade  points  out,  a  way  of 
determining  whether  the  condition  of  the 
article  is  of  the  requisite  degree  of  danger- 
ousness to  be  defective  (unreasonably 
dangerous;  greater  degree  of  danger  than 
a  consumer  has  a  right  to  expect;  not  duly 
safe)  is  to  assume  that  the  manufacturer 
knew  of  the  product's  propensity  to  injure 
as  it  did,  and  then  to  ask  whether,  with 
such  knowledge,  something  should  have  been 
done  about  the  danger  before  the  product 
was  sold.   In  other  words,  a  greater  burden 
is  placed  on  the  manufacturer  than  is  the 
case  in  negligence  because  the  law  assumes 
he  has  knowledge  of  the  article's  dangerous 
propensity  which  he  may  not  reasonably  be 
expected  to  have,  had  he  been  charged  with 
negligence . 

Stated  concisely,  then,  the  difference  between 

negligence  and  strict  liability  in  design  defect  cases  is 

that  the  element  of  scienter — knowledge  of  the  dangerous 
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propensities  of  the  product— is  imputed  to  the  manufacturer 
when  strict  liability  is  applied.   Yet  even  when  the  negligence 
standard  of  reasonable  care  is  imposed  in  design  cases, 
the  manufacturer  is  still  obligated  to  assume  the  position  of 
an  expert  in  the  field  and  to  keep  abreast  of  the  most  recent 
scientific  developments  in  the  industry.44   When  this  standard 
is  imposed,  the  negligence  test  of  whether  the  manufacturer 
knew  or  should  have  known  of  the  dangers  is  little  less  demanding 
than  the  strict  liability  technique  of  imputation  of  knowledge 
of  the  dangers.45 

The  point  is,  then,  that,  in  terms  of  the  question 
of  whether  a  manufacturer  has  fulfilled  its  duty  to  design  its 
product  properly,  the  courts,  whether  applying  strict  liability 
or  negligence  principles,  will  look  to  the  same  factors  in 
evaluating  the  design  of  the  product.   Whether  the  test  is  the 
reasonable  care  of  the  expert  manufacturer  or  the  unreasonably 
dangerous  (or  reasonably  safe)  condition  of  the  product, 
recurring  approaches  are  utilized  in  the  great  majority  of 
design  defect  cases. 

Many  courts  have  recognized  that  the  determination 
of  whether  a  product  is  "unreasonably  dangerous"  involves  a 
balancing  of  the  risks  created  by  the  product  weighed  against 
the  utility  of  the  product.46   Thus,  the  Fifth  Circuit  Court 
of  Appeals,  in  a  case  where  Texas  law  was  applied,  stated: 
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The  requirement  that  the  defect  render  the 
product  "unreasonably  dangerous"  reflects 
a  realization  that  many  products  have  both 
utility  and  danger.   The  determination 
that  a  product  is  unreasonably  dangerous, 
or  not  reasonably  safe,  means  that,  on 
balance,  the  utility  of  the  product  does 
not  outweigh  the  magnitude  of  the  danger. ^' 

Although  many  commentators  have  offered  thoughtful  suggestions 

as  to  what  factors  should  be  considered  in  the  balancing  process,  ° 

the  courts  have  been  somewhat  less  specific.   A  number  of  courts, 

however,  have  posited  that  a  useful  test  is  one  which  has  been 

suggested  by  Professor   Wade.  °   The  Supreme  Court  of  Oregon  has 

adopted  this  approach,  enumerating  the  factors  to  be  considered: 

(1)  The  usefulness  and  desirability  of 
the  product — its  utility  to  the  user  and 
to  the  public  as  a  whole. 

(2)  The  safety  aspects  of  the  product  — 
the  likelihood  that  it  will  cause  injury, 
and  the  probable  seriousness  of  the  injury. 

(3)  The  availability  of  a  substitute 
product  which  would  meet  the  same  need  and 
not  be  as  unsafe. 

(4)  The  manufacturer's  ability  to  eliminate 
the  unsafe  character  of  the  product  without 
impairing  its  usefulness  or  making  it  too 
expensive  to  maintain  its  utility. 

(5)  The  user's  ability  to  avoid  danger  by 

the  exercise  of  care  in  the  use  of  the  product. 
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(6)  The  user's  anticipated  awareness 
of  the  dangers  inherent  in  the  product 
and  their  avoidability ,  because  of 
general  public  knowledge  of  the  obvious 
condition  of  the  product,  or  of  the 
existence  of  suitable  warnings  or  in- 
structions. 

(7)  The  feasibility,  on  the  part  of  the 
manufacturer,  of  spreading  the  loss  by 
setting  the  price  of  the  product  or 
carrying  liability  insurance.  " 

Various  other  approaches  have  been  suggested  by  the 
courts,  none  of  which  is  as  comprehensive  as  Professor  Wade's 
analysis.   The  Fifth  Circuit  Court  of  Appeals,  for  example, 
has  specified  three  significant  factors:   (1)   conformity  of  the 
design  to  the  practices  of  other  manufacturers  at  the  time  of 
marketing;   (2)   the  open  and  obvious  nature  of  the  danger;  and 
(3)  the  extent  of  the  use  of  the  product.  -"-   The  Seventh  Circuit 
Court  of  Appeals  has  adopted  these  three  factors  and  added  two 
others:   (4)   the  ability  of  the  manufacturer  to  eliminate  the 
danger  without  impairing  the  product's  usefulness  or  making  it 
unduly  expensive;  and  (5)  the  likelihood  of  injury  resulting 
from  the  product's  present  design.     With  the  caveat  that 
other  factors  may  be  relevant,  the  Supreme  Court  of  Washington 
has  pointed  to  the  relative  cost  of  the  product,  the  gravity 
of  the  potential  harm,  and  the  cost  and  feasibility  of  elim- 
inating or  minimizing  the  risk. 53   The  Fourth  Circuit  Court 
of  Appeals  has  cited  the  obviousness  of  the  danger,  the  purposes 
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and  intended  use  of  the  product,  and  the  cost  of  a  change  in 

54 
design  in  relation  to  the  cost  of  the  product.     Other 

courts  have  pointed  to  various  combinations  of  the  same  general 

factors . 

IV. 
The  User's  Conception  of  the  Product 
Conspicuously  absent  from  the  factors  listed 
above  is  that  of  consumer  expectations  of  the  performance  of 

the  product.   Encouraged  by  the  Restatement  definition  of 

56 
"unreasonably  dangerous,"    a  number  of  courts  have  adopted 

as  the  sole  test  of  defectiveness  the  test  of  whether  the 

product  was  dangerous  to  an  extent  beyond  that  contemplated 

57 
by  the  ordinary  consumer.     Other  courts,  however,  perhaps 

due  to  an  understanding  of  the  limitations  of  the  consumer 

5  8 
expectations  test,    have  advocated  its  use  only  in  conjunction 

59 
with  the  other  balancing  factors.     At  least  one  court,  the 

Supreme  Court  of  Oregon,  has  stated  that  the  consumer  expecta- 
tions test  is  the  equivalent  of  the  balancing  of  factors  test, 
which  is  conducted  from  the  manufacturer's  point  of  view: 

[W] e  feel  that  the  two  standards  are  the  same 
because  a  seller  acting  reasonably  would  be 
selling  the  same  product  which  a  reasonable 
consumer  believes  he  is  purchasing.   That  is 
to  say,  a  manufacturer  who  would  be  negligent 
in  marketing  a  given  product,  considering  its 
risks,  would  necessarily  be  marketing  a 

product  which  fell  below  the  reasonable 

fi  n 
expectations  of  consumers  who  purchase  it. 
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It  is  true  that  the  consumer  expectations  test  is 
pertinent  in  cases  in  which  the  danger  of  the  product  is 
commonly  known  and,  indeed,  may  be  sufficient  to  bar  recovery 
in  such  cases.   Thus,  the  manufacturer  of  a  pair  of  shoes 
that  becomes  slippery  when  wet  is  not  liable  because  the 
plaintiff  "must  be  charged  with  the  knowledge  that  shoes  tend 

r  "1 

to  become  slippery  when  wet."     The  seller  of  a  dog  is  not 
liable  if  the  dog  bites  when  the  plaintiff  approaches  her  newborn 
pups  because  "all  mankind... is  aware  that  dogs  bite,"  particularly 
those  that  have  just  given  birth.     A  power  company  is  not 
liable  when  the  plaintiff  touches  metal  to  an  electric  wire 

because  "it  is  common  knowledge  that  metal  will  conduct 

-,       ,     .  .   it  6  3 . 
electricity. 

These  cases  involving  commonly  known  dangers,  however, 

must  be  contrasted  with,  and  distinguished  from,  cases  involving 

products  where  the  danger  is  open  and  obvious.   In  the  latter 

cases,  it  had  long  been  the  majority  rule  that  the  open  and 

obvious  nature  of  the  dangerous  condition  barred  recovery  because 

the  manufacturer  of  the  product  had  no  duty  to  guard  against,  or 

to  warn  of  the  dangers  of,  an  obviously  dangerous  condition. 

64 
Although  many  courts  continue  to  adhere  to  this  view,    the 

"open  and  obvious"  bar  has  become  subject  to  increasing 

65 
criticism  over  the  years,    and  more  and  more  courts  have 

repudiated  its  rigidity.     In  overruling  Campo  v.  Scofield, 
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a  leading  decision  supporting  the  old  view,  the  New  York 

Court  of  Appeals  recently  stated: 

Campo  suffers  from  its  rigidity  in  precluding 
recovery  whenever  it  is  demonstrated  that 
the  defect  was  patent.   Its  unwavering 
view  produces  harsh  results  in  view  of  the 
difficulties  in  our  mechanized  way  of  life 
to  fully  perceive  the  scope  of  danger,  which 
may  ultimately  be  found  by  a  court  to  be 
apparent  in  manufactured  goods  as  a 
matter  of  law. 

Following  the  New  York  court,  the  Supreme  Court  of  Arizona  has 

also  rejected  the  Campo  rule,  which  was  previously  followed  in 

that  state. 

It  is  no  coincidence  that  those  courts  which  follow 

the  consumer  expectations  test  of  defectiveness  also  tend 

70 

to  accept  the  "open  and  obvious"  defense.    The  Supreme  Court  of 

Wisconsin  has  recently  stated,  for  example: 

Thus,  the  test  in  Wisconsin  of  whether 
a  product  contains  an  unreasonably 
dangerous  defect  depends  upon  the 
reasonable  expectations  of  the  ordinary  con- 
sumer concerning  the  characteristics  of 
this  type  of  product.   If  the  average  con- 
sumer would  reasonably  anticipate  the 
dangerous  condition  of  the  product  and 
fully  appreciate  the  attendant  risk  of 
injury,  it  would  not  be  unreasonably 
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dangerous  and  defective. 71 
Those  courts  which  apply  a  less  stringent  formula,  on  the 
other  hand,  consider  not  only  the  open  and  obvious  nature  of 
the  danger,  but  also  other  factors  relevant  in  balancing  the 
utility  of  the  product  against  its  risk.  ^ 

Thus,  it  appears  that  those  jurisdictions  which 
follow  the  consumer  expectations  test  and  hold  that  the  open 
and  obvious  nature  of  the  danger  is  a  complete  defense 
erroneously  equate  a  commonly  known  danger,  which  cannot  be 
eliminated,  with  an  obvious  danger  that  might  well  be  elim- 
inated.'-^  While  the  dangerous  tendencies  of  some  products 
are  so  commonly  known  that  the  product  cannot  be  considered 
to  be  defective  merely  because  of  its  inherent  danger,  in  the 
more  usual  situation  the  obvious  nature  of  the  danger  is  but 
one  factor  to  be  considered  in  the  determination  of  whether 
the  manufacturer  has  properly  designed  its  product.   In  so 
holding,  the  Federal  District  Court  for  the  Eastern  District 
of  Pennsylvania  has  stated: 

[T]o  preclude  absurd  results  the 
obviousness  of  the  danger  must  con- 
stitute but  one  of  the  factors  that 
determines  whether  the  danger  is  un- 
reasonable. 

The  problem  with  the  "open  and  obvious"  defense  and  the 

consumer  expectations  test,  then,  is  that  some  courts  have 

regarded  either  to  be  determinative  of  the  matter  of  liability, 

Under  the  Oregon  criteria,  on  the  other  hand,  the  two  in 

combination  are  regarded  as  only  one  of  the  seven  relevant 

factors. 
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V. 
The  Manufacturer's  Ability  to  Make  the  Product  Safer 

The  problems  that  the  courts  have  had  with  regard 
to  the  role  of  industry  custom  and  the  feasibility  of  design 
alternatives,  in  contrast,  have  arisen  partially  due  to  a 
difficulty  in  terminology.   The  problem  lies  in  the  definition 
of  the  term  "state  of  the  art,"   While  some  courts  have  defined 
"state  of  the  art"  as  the  common  practice  in  the  industry,  other 
courts  have  included  within  the  purview  of  the  term  the  feasibil- 
ity of  design  alternatives,  both  practical  and  technological. 
The  technique  of  defining  "state  of  the  art"  as  the  common 
practice  in  the  industry  is  illustrated  by  the  Arizona  concept 
of  the   term.   In  a  case  where  the  plaintiff  fell  on  a  bathtub 
mat  and  the  manufacturer  was  held  liable,  the  court  rejected 
the  defendant's  argument  that,  because  the  prevailing  practice 
in  the  industry  was  to  design  the  mat  such  that  a  portion  of  it 

did  not  contain  suction  cups — which,  plaintiff  alleged,  was 

75 
the  design  defect — it  could  not  be  held  liable.     The 

Supreme  Court  of  California  also  appears  to  equate  the  "state 

of  the  art"  defense  with  industry  custom. '^ 

The  position  that  conformance  with  industry  custom 

is  not  an  absolute  defense  is  a  virtually  unanimous  view, 

as  many  courts  have  realized  that  an  entire  industry  may  have 

been  at  fault  in  not  improving  its  techniques.  '   While  there 

may  be  distinctions  in  some  of  the  cases  as  to  how  vigilant  an 
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78 
industry  must  be  in  improving  its  products,    the  general 

principle  that  compliance  does  not  settle  the  matter  of 

liability  is  widely  held.   In  contravention  of  this  doctrine, 

a  proposed  Kansas  bill  would  exonerate  the  manufacturer  from 

liability  where  the  product  was  "prepared  in  conformity  with  the 

generally  recognized  and  prevailing  standards  or  state  of  the 

79 
art  in  existence  at  the  time"  the  product  was  prepared. 

Other  courts  have  taken  a  more  expansive  view  of 
"state  of  the  art"  evidence,  by  interpreting  the  term  to 
include  all  design  alternatives  within  practical  and  technolog- 
ical limits.   For  example,  a  district  court  of  appeals  in 
California  has  defined  "state  of  the  art": 

We  have  been  given  to  understand  that 
that  term  properly  may  be  applied  to  how 
a  product  could  have  been  designed  with 
that  degree  of  safety  based  upon  the  extent 
of  the  knowledge  and  experience  of  the 
automotive  industry  at  the  time  the  product 
was  built — not  just  upon  what  the  manu- 
facturers of  other  cars  had  done. 

This  view  would  appear  to  be  the  prevailing  one  as  to  the 

8 1 
connotation  of  the  term  "state  of  the  art."     This  is  not 

to  say,  however,  that  the  courts  are  unanimous  in  regard  to 

the  significance  of  state  of  the  art  evidence. 

The  great  majority  of  courts  adhere  to  the  view  that 

state  of  the  art  evidence — as  defined  by  encompassing  not  only 
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industry  custom,  but  also  the  practical  and  technological 
feasibility  of  design  alternatives — is  an  important  factor 

to  be  considered  in  determining  whether  a  product  is  un- 

o  2 
reasonably  dangerous.     This  view  has  been  summarized  by  an 

Illinois  appeals  court: 

The  possible  existence  of  alternate  designs 
introduces  the  feature  of  feasibility  since 
a  manufacturer's  product  can  hardly  be 
faulted  if  safer  alternatives  are  not 
feasible.   In  this  connection  feasibility 
includes  not  only  the  elements  of  economy, 
effectiveness  and  practicality  but  also 
the  technological  possibilities  viewed  in 

O  -3 

the  present  state  of  the  art.  J 

Although  the  courts  have  been  virtually  unanimous  in 
recognizing  the  importance  of  evidence  regarding  feasibility  of 
alternative  designs  in  the  balancing  process,  this  view  no 

longer  represents  the  law  in  Illinois.   While  not  all  Illinois 

84 
courts  concur,    Illinois  has  apparently  reached  the  conclusion 

that  "state  of  the  art"  evidence  is  totally  irrelevant  in  a 

strict  liability  case.     No  other  jurisdiction,  however, 

appears  to  join  in  that  view.   Not  even  California,  which  has 

eliminated  the  unreasonably  dangerous  element,  disregards  state 

of  the  art  evidence  when  the  term  is  construed  to  include  the 

feasibility  of  alternative  designs. 86 
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Under  the  Illinois  rule,  then,  it  is  quite  possible 

for  a  manufacturer  to  incur  liability  for  marketing  its  product, 

even  if  it  was  not  feasible,  within  the  limits  of  practicality 

and  technology,  to  utilize  a  safer  design.   It  is  no  solution 

to  say  that   under  these  circumstances  the  product  should  not 

have  been  marketed  at  all,  because  the  product  may  have  had 

substantial  utility  to  the  public.   As  the  Supreme  Court  of 

Oregon  has  stated: 

In  design  cases  the  utility  of  the  article 
may  be  so  great,  and  the  change  of  design 
necessary  to  alleviate  the  danger  in 
question  may  so  impair  such  utility, 
that  it  is  reasonable  to  market  the  product 
as  it  is,  even  though  the  possibility  of 
injury  exists  and  was  realized  at  the  time 
of  the  sale.   Again,  the  cost  of  the  change 
necessary  to  alleviate  the  danger  in  design 
may  be  so  great  that  the  article  would  be 
priced  out  of  the  market  and  no  one  would 
buy  it  even  though  it  was  of  high  utility. 
Such  an  article  is  not  dangerously  defective 
despite  its  having  inflicted  injury. ^7 

By  denying  the  relevancy  of  feasible  design  alternatives  in 

light  of  the  utility  of  the  product,  Illinois  has  taken  a  major 

step  in  the  direction  of  absolute  liability. 

The  "state  of  the  art"  problem  is  particularly 
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troublesome  in  regard  to  product-related  injuries  which  are 
incurred  through  the  use  of  older  products.   Where  the 
plaintiff  is  able  to  introduce  sufficient  evidence  of  the 
existence  of  a  defect  at  the  time  that  the  product  was  sold, 
the  factors  of  age  or  prolonged  use  will  not  insulate  the 

o  o 

manufacturer  from  liability.     Thus,  in  cases  involving  alleged 
design  defects,  it  will  always  be  asserted  that  the  defect 
existed  at  the  time  of  sale,  and  seldom,  if  ever,  will  the 
passage  of  time  or  prolonged  use  be  deemed  a  superseding  cause 

ft  Q 

that  exonerates  the  manufacturer.  y 

In  regard  to  manufacturing  defects,  however,  the 

defect  is  ordinarily  proved  largely  by  the  introduction  of 

circumstantial  evidence.   In  order  to  reach  the  jury,  the 

plaintiff  must  introduce  sufficient  evidence  to  justify 

drawing  the  inference  that  the  defect  existed  when  the  product 

left  the  hands  of  the  manufacturer.^   Where  the  evidence 

merely  illustrates  that  an  accident  happened  after  years  of 

prolonged  use,  and  possible  misuse,  of  the  product,  and  there 

is  no  evidence  from  which  to  conclude  that  the  product  was 

defective  at  the  time  of  sale,  judgment  will  be  entered  for  the 

manufacturer.   Thus,  the  Supreme  Court  of  Pennsylvania  has 

recently  stated: 

The  age  of  an  allegedly  defective  product 
must  be  considered  in  light  of  its  expected 
useful  life  and  the  stress  to  which  it  has 
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been  subjected.   In  most  cases,  the 
weighing  of  these  factors  should  be  left 
to  the  finder  of  fact.   But  in  certain 
situations  the  prolonged  use  factor  may 

loom  so  large  as  to  obscure  all  others 

91 
in  a  case. 

The  basis  of  a  finding  of  non-liability  is  the  often- 
expressed  adage  that  " [a]  manufacturer  or  seller  is  not  required, 

under  the  law,  to  produce  or  sell  a  product  that  will  never 

92 
wear  out."     Manufacturers  are  not  incurring  liability  where 

it  is  determined  that  the  failure  in  the  product  can  be  attributed 

to  normal  wear  and  tear  rather  than  to  the  existence  of  a  defect 

93 

at  the  time  of  sale.     On  the  other  hand,  where  there  is 

sufficient  evidence  to  raise  the  inference  that  the  product  was  de- 
fective when  sold,  the  jury  has  the  right  to  assess  liability. 

VI. 
Conclusion 
Although  strict  liability  is  applied  even  though 
the  manufacturer  has  exercised  all  possible  care  in  the  prepar- 
ation of  the  product,  this  is  not  the  equivalent  of  the  assertion 

that  "the  'reasonable  man'  standard  in  any  form  has  no  place  in 

94 
a  strict  liability  case."     While  it  is  true  that  in  design 

defect  cases,  a  strict  liability  approach  does  not  involve 
consideration  of  what  the  manufacturer  knew,  or  should  have 
known,  about  the  dangers  of  the  product,  the  aspect  of  reason- 
ableness becomes  relevant  when  the  balancing  process  is 

95 
conducted. 
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Thus,  while  the  Supreme  Court  of  California  may- 
desire  to  eliminate  from  strict  liability  considerations  any 
element  which  "rings  of  negligence"    and  can  conclude  that 

producing  a  defective  product  does  not  fall  within  the 

97 
statutory  meaning  of  "culpable  conduct,"    it  cannot  rid 

strict  liability  of  all  traces  of  "reasonableness"  without 

adopting  the  Illinois  view  as  to  "state  of  the  art"  evidence. 

This  it  has  not  done.  °      Until  the  law  of  California  is 

clarified,  juries  in  that  state  are  destined  to  conduct  their 

deliberations  under  meaningless  guidelines,  ^  which  can  lead 

only  to  widely  disparate  results.   Unless  an  absolute  liability 

approach  is  instituted,  the  process,  at  some  point,  becomes 

reduced  to  a  consideration  of  balancing  the  risks  of  the 

product  against  its  utility. 

While  the  balancing  process  is  a  conceptually  sound 

technique  to  apply  in  deciding  design  issues,  it  is  by  no 

means  an  easy  test,  whether  the  factors  involved  are  weighed 

by  the  judge  or  by  the  jury.      Due  to  the  complexities 

involved  in  the  process,  a  return  to  simple  negligence  law 

has  been  advocated  as  one  means  of  minimizing  the  uncertainty 

in  design  cases.      Others  have  suggested,  and  implemented, 

a  negligence  per  se  approach.102   Professor  Henderson  contends 

that  design  cases  are  "polycentric"  to  the  extent  that  they 

should  not  be  judicially  resolved  at  all.103  Professor  Twerski 

and  his  colleagues  disagree.      With  so  many  diverse  approaches 

still  in  evidence,  it  seems  unlikely  that  the  institution  of  any 
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uniform  method  of  handling  design  matters  is  close  at  hand. 
It  is  apparent,  however,  that  some  of  our  courts  have  recently 
realized  the  need  for  uniformity,  and  to  this  end,  have  begun 
to  examine  and  evaluate  existing  approaches  in  an  effort  to 
achieve  consistency .105 
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NOTES 


1.  But  see  Powell  &  Hill,  "Proof  of  a  Defect  or  Defectiveness,"  5  U.  Bait. 
L.  Rev.  77  (1975),  where  the  authors  observe  that  "the  terms  'defect' 
and  'defectiveness'  are  particularly  inappropriate  to  cases  involving 
claims  that  a  product  is  dangerous  or  unfit  by  reason  of  its  design." 
Id.  at  81. 

2.  Hoenig,  "Product  Designs  and  Strict  Tort  Liability:   Is  There  a  Better 
Approach?"   8  Sw.  U.L.  Rev.  109,  111  (1976)  (footnote  omitted). 

3.  59  Cal.  2d  57,  377  P. 2d  897  (1963). 

4.  377  P. 2d  at  900. 

5.  Restatement  (Second)  of  Torts  §  402A  (1965)  provides: 

(1)  One  who  sells  any  product  in  a  defective  condition 
unreasonably  dangerous  to  the  user  or  consumer  or  his 
property  is  subject  to  liability  for  physical  harm  there- 
by caused  to  the  ultimate  user  or  consumer,  or  to  his 
property,  if 

(a)  the  seller  is  engaged  in  the  business  of  selling 
such  a  product,  and 

(b)  it  is  expected  to  and  does  reach  the  user  or  consumer 
without  substantial  change  in  the  condition  in  which  it  is 
sold. 

(2)  The  rule  stated  in  Subsection  (1)  applies  although 

(a)  the  seller  has  exercised  all  possible  care  in  the 
preparation  and  sale  of  his  product,  and 

(b)  the  user  or  consumer  has  not  bought  the  product  from 
or  entered  into  any  contractual  relation  with  the  seller. 

6.  Section  402  originally  applied  only  to  foods,  and  the  term  "unreasonably 
dangerous"  was  originally  intended  to  apply  only  in  that  context.   When 
the  scope  of  the  section  was  later  broadened  to  include  all  products,  there 
was  no  further  discussion  of  the  term,  which  was  agreed  upon  through  an 
attempt  at  compromise  by  the  framers.   See  Wade,  "On  the  Nature  of  Strict 
Liability  for  Products,"   44  Miss.  L.J.  825,  830-31  (1973). 

7.  See, e.g. ,  Jiminez  v.  Sears,  Roebuck  &  Co.,  4  Cal.  3d  379,  482  P. 2d  681  (1971); 
Pike  v.  Frank  G.  Hough  Co. ,  2  Cal.  3d  465,  467  P. 2d  229  (1970).   Some  confusion 
remains.   In  West  v.  Caterpillar  Tractor  Co.,  336  So.  2d  80  (Fla.  1976),  for 
example,  in  which  the  Supreme  Court  of  Florida  adopted  §  402A,  it  used  the 
Greenman  language  in  expressing  its  holding. 

8.  In  Clary  v.  Fifth  Avenue  Chrysler  Center,  Inc.,  454  P. 2d  244  (Alaska  1969), 
the  Supreme  Court  of  Alaska  made  an  earnest  attempt  to  determine  which  state 
and  federal  courts  had  applied  Greenman,  as  opposed  to  §  402A.   While  the  court 
was  able  to  enumerate  those  courts  which  had  followed  one  approach  or  the  other, 
the  fact  remains  that  those  courts  did  not  generally  attempt  to  compare  the 
formulas. 

9.  8  Cal.  3d  121,  501  P. 2d  1153  (1972). 

10.  See  generally  Seattle-First  National  Bank  v.  Tabert,  86  Wash.  2d  145,  542  P. 2d 
774  (1975),  and  cases  cited  therein. 

11.  501  P. 2d  at  1163. 
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12.  In  Sabich  v.  Outboard  Marine  Corp. ,  131  Cal.  Rptr.  703  (Cal.  App.  1976), 
for  example,  the  trial  court  charged  that: 

A  "defect"  as  used  in  these  instructions  is  a  condition 
or  conditions  existing  in  an  article  of  manufacture  which 
is  the  proximate  cause  of  injury  to  the  user,  using  the 
article  of  manufacture  in  the  way  it  was  intended  or 
expected  to  be  used. 

131  Cal.  Rptr.  at  706.   Pointing  out  that,  "In  effect,  the  court 
directed  a  verdict  for  the  plaintiff  on  the  issue  of  liability," 
id.  at  707,  the  appeals  court  pointed  out  that  this  instruction 
amounted  to  the  imposition  of  absolute  liability. 

13.  See  Kirkland  v.  General  Motors  Corp.,  521  P. 2d  1353  (Okla.  1974);  Phillips 

v.  Kimwood  Machine  Co.,  269  Ore.  485,  525  P. 2d  1033  (1974);  Turner  v.  General 
Motors  Corp. ,  514  S.W.2d  497  (Tex.  Civ.  App.  1974). 

14.  See, e.g. ,  Glass  v.  Ford  Motor  Co. ,  123  N.J.  Super.  599,  304  A. 2d  562  (1973). 
Although  the  Glass  case  appears  to  follow  Cronin,  it  actually  adopts  the  § 
402A  standard  except  for  the  "unreasonably  dangerous"  element,  much  in  the 
manner  of  Berkebile  v.  Brantly  Helicopter  Corp. ,  infra  note  15.   In  any  event. 
Glass  has  gained  little  following  in  New  Jersey.   See  Cepeda  v.  Cumberland 
Engineering  Co. ,  138  N.J.  Super.  344,  351  A. 2d  22  (App.  Div.  1976);  Turner  v. 
International  Harvester  Co.,  133  N.J.  Super.  277,  336  A. 2d  62  (1975). 

15.  337  A. 2d  893  (Pa.  1975) . 

16.  See  Beron  v.  Kramer-Trenton  Co. ,  402  F.  Supp.  1268  (E.D.  Pa.  1975),  in  which 
the  court  stated: 

[W]e  believe  that  the  phrase  "defective  condition  unreasonably 
dangerous  to  users"  is  a  unitary  concept  and  that  the  purpose 
of  the  draftsmen  would  be  frustrated  by  severing  from  it  "unrea- 
sonably dangerous"  without  substituting  another  suitable  phrase 
which  tends  to  clarify  the  meaning  of  "defective  condition."   In 
our  view  the  inclusion  of  "unreasonably  dangerous"  serves  two 
overlapping  functions  in  the  §  402A  formulation  of  strict  liability. 
We  believe  it  denotes  that  the  draftsmen  of  the  Restatement  intended 
to  foreclose  the  possibility  that  "defective  condition"  might  be 
construed  to  include  any  characteristic  of  a  product  capable  of 
inflicting  injury.   In  addition,  is  [sicl  signifies  that  jurors 
should  not  resort  to  their  intuitive  understanding  of  "defective 
condition"  but  rather  that  they  should  be  guided  by  an  objective 
standard  based  on  community  expectations  or  product  safety. 

402  F.  Supp.  at  1274  (footnote  ommitted) .   See  also  Comment,  80  Dick.  L.  Rev. 
663  (1976). 

17.  Beron  v.  Kramer-Trenton  Co.,  supra  note  16,  points  out  that  Berkebile  should 
not  be  regarded  as  "the  law"   in  Pennsylvania  because  it  was  not  a  majority 
decision.   In  accord  with  Beron,  those  federal  courts  which  have  applied 
Pennsylvania  law  in  products  liability  cases  have  refused  to  follow  Berkebile. 
See  Bair  v.  American  Motors  Corp. ,  535  F.2d  249  (3d  Cir.  1976);  Bunn  v.  Cater- 
pillar Tractor  Co. ,  415  F.  Supp.  286  (W.D.  Pa.  1976);  Zurzolo  v.  General  Motors 
Corp.,  69  F.R.D.  469  (E.D.  Pa.  1975). 

18.  337  A. 2d  at  897. 

19.  Negligence  principles  could  scarcely  be  implemented  in  a  rational 
manner  if  a  jury  were  instructed  merely  that  a  defendant  in  a 
given  case  is  liable  if  he  breached  his  duty  of  care  to  the  plain- 
tiff, thereby  causing  him  damage.   Jurors  in  negligence  cases, 
therefore,  are  given  a  flexible  and  comprehensible  standard  to 
measure  a  defendant's  conduct  against  in  order  to  ascertain  whether 
the  duty  has  been  breached. 

Likewise  in  a  §  402A  case  where  the  jury  is  asked  to  determine 
whether  a  product  was  in  a  defective  condition,  a  jury  would  have 
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to  resort  to  bare  intuition  if  it  were  given  no  standard  by  which 
to  gauge  whether  a  particular  product  was  sold  in  a  defective  con- 
dition. 

Beron  v.  Kramer-Trenton  Co. ,  supra  note  16,  402  F.  Supp.  at  1275. 

20.  Seattle-First  National  Bank  v.  Tabert,  supra  note  10. 

21.  Phillips  v.  Kimwood  Machine  Co. ,  supra  note  13. 

22.  See  Reyes  v.  Wyeth  Laboratories,  498  F.2d  1264  (5th  Cir.  1974)  (applying 
Texas  law) . 

23.  See, e.g. ,  Polk  v.  Ford  Motor  Co. ,  529  F.2d  259  (8th  Cir.)  (applying  Missouri 

law),  cert,  denied,  U.S.  _'_,    96  S.  Ct.  2229  (1976);  O.S.  Stapley  Co.  v. 

Miller,  103  Ariz.  556,  447  P. 2d  248  (1968);  West  v.  Caterpillar  Tractor  Co., 
supra  note  7;  Suvada  v.  White  Motor  Co.,  32  111.  2d  612,  210  N.E.2d  182  (1965). 

24.  Dippel  v.  Sciano,  37  Wis.  2d  443,  155  N.W.2d  55  (1967).  See  also  Heldt  v. 
Nicholson  Manufacturing  Co.,  72  Wis.  2d  110,  240  N.W.2d  154  (1976);  Powers 
v.  Hunt-Wesson  Foods,  Inc.,  64  Wis.  2d  532,  219  N.W.2d  393  (1974). 

25.  Greiten  v.  La Dow,  70  Wis.  2d  589,  235  N.W.2d  677  (1975).   See  also  Halvorson 

v.  American  Hoist  &  Derrick  Co. ,  240  N.W.2d  303  (Minn.  1976).   In  his  concurring 
opinion  in  Greiten,  Justice  Heffernan  stated: 

Where  a  plaintiff  proves  negligence — in  this  case,  the  lack 
of  ordinary  care  in  the  design  of  a  product — there  is  no 
doubt  that  there  may  be  recovery  in  the  event  the  defective 
design  results  in  an  unreasonably  dangerous  product,  but  there 
may  be  recovery  for  the  negligent  design  of  a  product  even 
though  it  is  not  unreasonably  dangerous  in  the  402A  sense.   All 
that  it  is  necessary  to  prove  is  that  the  product  is  designed 
with  a  lack  of  ordinary  care  and  that  lack  of  care  resulted  in 
injury.   No  test  of  negligence  has  been  called  to  the  attention 
of  this  writer  that  requires  that  the  product  be  unreasonably 
dangerous  in  order  to  predicate  liability. 

235  N.W.2d  at  685-86  (footnote  omitted)  (Heffernan,  J.,  concurring). 

26.  Atkins  v.  American  Motors  Corp.,  335  So.  2d  134,  137  (Ala.  1976). 

27.  In  announcing  the  doctrine,  the  court  stated: 

To  establish  liability,  a  plaintiff  must  show: 

(1)  he  suffered  injury  or  damages  to  himself  or  his  property 

by  one  who  sells  a  product  in  a  defective  condition  unreasonably 
dangerous  to  the  plaintiff  as  the  ultimate  user  or  consumer,  if 

(a)  the  seller  is  engaged  in  the  business  of  selling  such  a 
product,  and 

(b)  it  is  expected  to  and  does  reach  the  user  or  consumer  with- 
out substantial  change  in  the  condition  in  which  it  is  sold. 

(2)  Showing  these  elements,  the  plaintiff  has  proved  a  prima 
facie  case  although 

(a)  the  seller  has  exercised  all  possible  care  in  preparation  and 
sale  of  his  product,  and 

(b)  the  user  or  consumer  has  not  bought  the  product  from,  or 
entered  into  any  contractual  relation  with,  the  seller. 

Carsrell  v.  Alrec  Industries,  Inc.,  335  So.  2d  128,  132-33  (Ala.  1976).   Although 
the  "extended  manufacturer's  liability  doctrine"  closely  mirrors  §  402A,  the  court 
in  the  Atkins  case  was  able  to  point  to  two  fundamental  aspects  of  the  Restatement 
concept  with  which  it  took  exception: 
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(1)  the  no-fault  precept  which  imposes  liability  equally 
on  all  "sellers"  without  regard  to  culpability  causally 
related  in  fact  to  the  defective  condition  of  the  product, 
and 

(2)  the  practical  abolition  of  the  distinction  between  the 
remedies  of  tort  and  contract. 

335  So.  2d  at  138. 

28.  Id.  at  141. 

29.  Codling  v.  Paglia,  32  N.Y.2d  330,  345  N.Y.S.2d  461,  469  (1973). 

30.  See  Micallef  v.  Miehle  Co. ,  Division  of  Miehle-Goss  Dexter,  Inc. ,  39  N.Y.2d 
376,  384  N.Y.S.2d  115,  122  (1976). 

31.  Ga.  Code  Ann.  §§  105-106  provide: 

No  privity  is  necessary  to  support  an  action  for  a  tort;  but 
if  the  tort  results  from  the  violation  of  a  duty,  itself  the 
consequence  of  a  contract,  the  right  of  action  is  confined  to 
the  parties  and  privies  to  that  contract,  except  in  cases  where 
the  party  would  have  a  right  of  action  for  the  injury  done,  in- 
dependently of  the  contract,  and  except  as  provided  in  Code 
section  109A-2-318.   However,  the  manufacturer  of  any  personal 
property  sold  as  new  property,  either  directly  or  through  a 
dealer  or  any  other  person,  shall  be  liable  in  tort,  irrespective 
of  privity,  to  any  natural  person  who  may  use,  consume  or  reason- 
ably be  affected  by  the  property  and  who  suffers  injury  to  his 
person  or  property  because  the  property  when  sold  by  the  manu- 
facturer was  not  merchantable  and  reasonably  suited  to  the  use 
intended  and  its  condition  when  sold  is  the  proximate  cause  of 
the  injury  sustained;  a  manufacturer  may  not  exclude  or  limit 
the  operation  hereof. 

Although  the  statute  is  phrased  in  terminology  familiar  in  warranty  matters,  the 
fact  that  it  is  seen  as  a  statute  which  essentially  imposes  strict  tort  liability 
illustrates  the  modern  trend  away  from  implied  warranty  liability  in  favor  of 
strict  tort  liability.   See  generally  Wade,  supra  note  6,  44  Miss.  L.J,  at  850. 

32.  Center  Chemical  Co.  v.  Parzini,  234  Ga.  868,  218  S.E.2d  580  (1975). 

33.  See,  e.g. ,  Henderson  v.  Ford  Motor  Co.,  519  S.W.2d  87  (Tex.  1974);  Seattle-First 
National  Bank  v.  Tabert,  supra  note  10;  Arbet  v.  Gussarson,  66  Wis.  2d  551,  225 
N.W.2d  431  (1975)  . 

34.  See  Horn  v.  General  Motors  Corp. ,  551  P. 2d  398,  406  (Cal.  1976)  (Clark  J., 
dissenting) . 

35.  Supra  note  7. 

36.  467  P. 2d  at  236. 

37.  See,  e.g. ,  Deem  v.  Woodbine  Manufacturing  Co.,  89  N.M.  50,  546  P. 2d  1207  (N.M. 
App.  1976),  rev'd,  548  P. 2d  452  (N.M.  1976);   Seattle-First  National  Bank  v. 
Tabert,  supra  note  10. 

38.  See  Scanlon  v.  General  Motors  Corp.,  65  N.J.  582,  326  A. 2d  673  (1974). 

39.  Cronin  v.  J.B.E.  Olson  Corp.,  supra,  note  9,  501  P. 2d  at  1162. 

40.  See,  e.g. ,  Jones  v.  Hutchinson  Manufacturing  Co. ,  502  S.W.2d  66  (Ky.  1973); 
Phillips  v.  Kimwood  Machine  Co. ,  supra  note  13.   But  see  Ulrich  v.  Kasco 
Abrasives  Co. ,  532  S.W.2d  197  (Ky.  1976). 
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41.  Hoppe  v.  Midwest  Conveyor  Co.,  485  F.2d  1196  (8th  Cir.  1973)  (applying 
Missouri  law);  Dorsey  v.  Yoder  Co. ,  331  F.  Supp.  753  (E.D.  Pa.  1971), 
aff'd,  474  F.2d  1339  (3d  Cir.  1973);  Cronin  v.  J.B.E.  Olson  Corp.,  supra 
note  9;  Balido  v.  Improved  Machinery,  Inc. ,  29  Cal.  App.  3d  633,  105  Cal. 
Rptr.  890  (1973). 

42.  Roach  v.  Kononen,  269  Ore.  457,  525  P. 2d  125,  129  (1974).   In  reaching 
this  conclusion,  the  Oregon  court  has  drawn  heavily  on  the  point  of  view 
of  Professor  Wade.   See  Wade,  supra  note  6.   In  an  earlier  article,  Pro- 
fessor Wade  wrote: 

Thus,  the  test  for  imposing  liability  is  whether  the  product 
was  unreasonably  dangerous,  to  use  the  words  of  the  Restatement. 
Somewhat  preferable  is  the  expression,  "not  reasonably  safe." 
It  has  been  suggested  that  this  amounts  to  characterizing  the 
product  rather  than  the  defendant's  conduct.   This  is  quite  true, 
but  it  is  easy  to  phrase  the  issue  in  terms  of  conduct.   Thus, 
assuming  that  the  defendant  had  knowledge  of  the  condition  of  the 
product,  would  he  then  have  been  acting  unreasonably  in  placing  it 
on  the  market?   This,  it  would  seem,  is  another  way  of  posing  the 
question  of  whether  the  product  is  reasonably  safe  or  not.   And 
it  may  well  be  the  most  useful  way  of  presenting  it. 

It  may  be  argued  that  this  is  simply  a  test  of  negligence.  Exactly. 
In  strict  liability,  except  for  the  element  of  defendant's  scienter, 
the  test  is  the  same  as  that  for  negligence. 

Wade,  "Strict  Tort  Liability  of  Manufacturers,"   19  Sw.  L.J.  5,  15  (1965) 
(footnotes  omitted).   The  state  of  Kentucky  has  also  perceived  that  the 
difference  between  negligence  and  strict  liability  in  design  cases  is 
knowledge  of  the  risks.   "Where  the  one  is  actual,  the  other  is  postulated." 
Ulrich  v.  Kasco  Abrasives  Co. ,  supra  note  40,  532  S.W.2d  at  199. 

43.  Many  courts  continue  to  impose  the  negligence  test  in  design  cases.   See,  e.g., 
Barnes  v.  Litton  Industrial  Products,  4  09  F.  Supp.  1353  (E.D.  Va.  1976);  Ford 
Motor  Co.  v.  Lee,  224  S.E.2d  168  (Ga.  App.  1976);  Johnson  v.  American  Motors 
Corp. ,  225  N.W.2d  57  (N.D.  1974). 

44.  See,  e.g.,  Schenebeck  v.  Sterling  Drug,  423  F.2d  919  (8th  Cir.  1970)  (applying 
Louisiana  law);  Garst  v.  General  Motors  Corp.,  207  Kan.  2,  484  P. 2d  47  (1971); 
Micallef  v.  Miehle  Co. ,  Division  of  Miehle-Goss  Dexter,  Inc. ,  supra  note  30. 

45.  Indeed,  if  the  knowledge  which  is  imputed  under  strict  liability  is  limited  to 
the  dangers  that  were  knowable  at  the  time  the  product  was  marketed,  the  differ- 
ence will  only  become  apparent  in  the  rare  case  when  the  particular  risk,  while 
knowable,  should  not  have  been  discoverable  even  by  an  expert  manufacturer.   It 
has  been  suggested  that  limiting  the  knowledge  which  is  imputed  to  only  risks 
knowable  at  the  time  of  marketing  "can  be  tantamount  to  maintaining  the  burden 
on  plaintiff  to  prove  that  the  risk  was  reasonably  foreseeable,"  the  test  for 
negligence.   See  Vetri,  "Products  Liability:   The  Developing  Framework  for 
Analysis,"  54  Ore.  L.  Rev.  293,  301  (1975). 

While  the  Phillips  case  is  not  explicit,  Vetri  interprets  the  case  as  imputing 
knowledge  of  knowable  risks  only.   See  54  Ore.  L.  Rev,  at  299.   If  this  is  true, 
then  it  appears  that  the  Oregon  court  has,  in  reality,  been  unsuccessful  in 
establishing  any  meaningful  difference  between  negligence  and  strict  liability 
in  design  cases.   Dean  Keeton,  in  arguing  for  imputation  of  knowledge  of  all 
dangers  knowable  at  the  time  of  trial,  rather  than  at  the  time  of  marketing,  has 
stated: 

It  will  be  noted  that  the  test  suggested  for  a  defect  makes  no 
allowance  for  the  fact  that  the  maker  was  excusably  ignorant  of 
the  risk  that  caused  the  product  to  be  defective.   Whether  or  not 
the  scientific  unknowability  of  the  risk  should  be  a  roadblock  to 
recovery  is  another  question.   If  it  is,  then  as  the  Supreme  Court 
of  California  suggests,  strict  liability  as  to  design  defects  is 
virtually  a  myth.   This  is  not  to  say  that  negligence  should  be  a 
prerequisite  to  recovery  when  the  claim  is  based  on  the  ground 
that  the  product  was  improperly  designed.   It  is  only  to  say  that 
the  courts  must  face  the  issue  squarely  and  decide  whether  or  not 
negligence  is  or  is  not  to  be  a  prerequisite  to  recovery. 
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Keeton,  "Products  Liability  and  the  Meaning  of  Defect,"  5  St.  Mary's  L.J. 
30,  39  (1973). 

Most,  if  not  all,  courts  that  have  discussed  the  matter  of  risks  that  were 
scientifically  unknowable  at  the  time  of  marketing   have  concluded  that 
manufacturers  should  not  be  held  to  have  had  constructive  knowledge  of  such 
risks.   In  Borel  v.  Fibreboard  Paper  Products  Corp. ,  493  F.2d  1076  (5th  Cir. 
1973),  cert,  denied,  419  U.S.  869  (1974)  (applying  Texas  law),  for  example, 
the  court  stated: 

The  requirement  that  the  danger  be  reasonably  forseeable ,  or 
scientifically  discoverable,  is  an  important  limitation  of  the 
seller's  liability. 

493  F.2d  at  1081  (footnote  omitted).   See  also  Karjala  v.  Johns-Manville 
Products  Corp. ,  523  F.2d  155  (8th  Cir.  1975)  (applying  Minnesota  law) ; 
Christof ferson  v.  Kaiser  Foundation  Hospitals,  15  Cal.  App .  3d  75,  92  Cal. 
Rptr.  825  (1971);  Jones  v.  Hittle  Service,  Inc.,  219  Kan.  627,  549  P. 2d  1383 
(1976);  Cunningham  v.  Charles  Pfizer  &  Co.,  532  P. 2d  1377  (Okla.  1974). 

In  Crocker  v.  Winthrop  Laboratories,  Division  of  Sterling  Drug,  Inc. ,  514 
S.W.2d  429  (Tex.  1974),  a  case  involving  a  drug  that  proved  to  have  a  side 
effect  of  addiction  when  taken  by  some  persons,  the  Supreme  Court  of  Texas 
made  two  pertinent  statements: 

[S]ome  products,  though  manufactured  as  designed  and  intended, 
are  so  dangerous  in  fact  that  the  manufacturer  should  be  liable 
for  resulting  harm  though  he  did  not  and  could  not  have  known 
of  the  danger  at  the  time  of  marketing. 

514  S.W.2d  at  532. 

[W]e  are  not  prepared  to  hold  .  .  .  that  in  the  case  of  a  generally 
beneficial  or  good  product  the  manufacturer's  liability  can  be 
predicated  upon  the  inadequacy  of  warning  measured  by  those  facts 
known  at  the  time  of  the  trial. 

Id.  at  533.   The  court  did  not  further  clarify  its  position  on  unknowable  risks. 

46.   See,  e.g. ,  Huddell  v.  Levin,  537  F.2d  726  (3d  Cir.  1976)  (applying  New  Jersey 

law);  Young  v.  Volkswagen  of  America,  272  Md.  201,  321  A. 2d  737  (1974);  Micallef 
v.  Miehle  Co.,  Division  of  Miehle-Goss  Dexter,  Inc.,  supra  note  30;  Phillips  v. 
Kimwood  Machine  Co.,  supra  note  13. 

4  7.   Borel  v.  Fibreboard  Paper  Products  Corp. ,  supra  note  45.   See  also  Turner  v. 
International  Harvester  Co. ,  supra  note  13. 

48.   Vetri,  supra  note  45,  for  example,  suggests  a  balancing  of  two  groups  of  factors: 

(1)   Risks — What  risks  of  harm  were  created  by  the  alleged 
defective  condition  of  the  product? 

(a)  What  is  the  probability  of  such  risks  causing  harm? 

(i)   The  user's  ability  to  avoid  danger  by  the  exercise 
of  care  in  the  use  of  the  product. 

(ii)   The  user's  anticipated  awareness  of  the  dangers 
inherent  in  the  product  and  their  avoidability ,  because 
of  general  public  knowledge  of  the  obvious  condition 
of  the  product,  or  of  the  existence  of  suitable  warnings 
or  instructions. 

(b)  What  is  the  gravity  of  the  harm  such  risks  could  cause? 


48 


(2)   Utility — The  utility  of  the  alleged  defective  con- 
ditions in  the  product. 

(a)  The  availability  of  a  substitute  product  which 
would  meet  the  same  need  and  not  be  as  unsafe. 

(b)  The  manufacturer's  ability  to  eliminate  the  unsafe 
character  of  the  product  without  impairing  the  product's 
usefulness  or  making  it  too  expensive. 

(c)  The  social  utility  of  the  product  if  its  alleged 
defective  condition  cannot  be  reasonably  eliminated. 

54  Ore.  L.  Rev,  at  310.   Another  test  which  has  been  suggested  considers  two 
somewhat  different  groups  of  factors: 

I.   Risk  Spreading 

A.  From  the  point  of  view  of  consumer. 

1.  Ability  of  consumer  to  bear  loss. 

2.  Feasibility  and  effectiveness  of  self-protective 
measures. 

a.  Knowledge  of  risk. 

b.  Ability  to  control  danger. 

c.  Feasibility  of  deciding  against  use  of  product. 

B.  From  the  point  of  view  of  manufacturer. 

1.  Knowledge  or  risk. 

2.  Accuracy  of  prediction  of  losses. 

3.  Size  of  losses. 

4.  Availability  of  insurance. 

5.  Ability  of  manufacturer  to  self-insure. 

6.  Effect  of  increased  prices  on  industry. 

7.  Public  necessity  for  the  product. 

8.  Deterrent  effect  on  the  development  of  new  products. 
II.   Safety  Incentive 

A.  Likelihood  of  future  product  improvement. 

B.  Existence  of  additional  precautions  that  can  presently  be 
taken. 

C.  Availability  of  safer  substitutes. 

Fischer,  "Products  Liability — The  Meaning  of  Defect,"  39  Mo.  L.  Rev. ,  339,  359 
(1974). 

49.   See  Wade,  supra  note  6,  44  Miss.  L.J.  at  837-38. 
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50.  Roach  v.  Kononen ,  supra  note  42,  525  P. 2d  at  128-29.   An  earlier  test 
proposed  by  Professor  Wade  has  been  noted  by  the  Eastern  District  Court 
for  the  District  of  Pennsylvania  in  Dorsey  v.  Yoder  Co. ,  supra  note  41, 
and  by  the  Supreme  Court  of  Arizona  in  Byrns  v.  Riddel,  Inc.,  550  P. 2d 
1065  (Ariz.  1976).   That  test  considers: 

(1)  the  usefulness  and  desirability  of  the  product,  (2) 
the  availability  of  other  and  safer  products  to  meet  the 
same  need,  (3)  the  likelihood  of  injury  and  its  probable 
seriousness,  (4)  the  obviousness  of  the  danger,  (5)  common 
knowledge  and  normal  public  expectation  of  the  danger  (par- 
ticularly for  established  products),  (6)  the  avoidability 
of  injury  by  care  in  use  of  the  product  (including  the 
effect  of  instructions  or  warnings),  and  (7)  the  ability 
to  eliminate  the  danger  without  seriously  impairing  the 
usefulness  of  the  product  or  making  it  unduly  expensive. 

See  Wade,  supra  note  42,  19  Sw.  L.J,  at  17. 

51.  Ward  v.  Hobart  Manufacturing  Co.,  450  F.2d  1176  (5th  Cir.  1971)  (applying 
Mississippi  law).   Although  Ward  was  a  case  involving  "negligent  design," 
it  has  been  pointed  out  that  similar  factors  are  involved  in  the  deter- 
mination of  whether  a  product  is  "unreasonably  dangerous"  in  a  strict 
liability  sense.   See  Fincher  v.  Ford  Motor  Co.,  399  F.  Supp.  106  (S.D.  Miss. 
1975) ,  which  applies  the  Ward  criteria  in  a  strict  liability  setting. 

52.  Collins  v.  Ridge  Tool  Co.,  520  F.2d  591  (7th  Cir.  1975)  (applying  Wisconsin 
law)  . 

53.  Seattle-First  National  Bank  v.  Tabert,  supra  note  10. 

54.  Dreisonstok  v.  Volkswagenwerk,  A.G.,  489  F.2d  1066  (4th  Cir.  1974)  (applying 
Virginia  law) .   The  Dreisonstok  case  has  been  viewed  as  establishing  an 
important  limitation  in  products  cases  dealing  with  the  "crashworthy  car," 
or  "second  collision"  problem.   In  crashworthiness  cases,  action  is  brought 
against  the  manufacturer  even  though  the  accident  was  not  caused  by  the 
vehicle  in  question.   Rather,  the  allegation  is  that  the  injuries  resulting 
from  the  accident  were  enhanced  due  to  the  unsafe  design  of  the  vehicle. 
Although  a  few  jurisdictions,  which  rely  principally  on  Evans  v.  General  Motors 
Corp. ,  359  F.2d  822  (7th  Cir.),  cert,  denied,  385  U.S.  836  (1966)  (applying 
Indiana  law) ,  hold  that  no  liability  exists  in  the  second  collision  situation, 
because  the  intended  use  of  a  vehicle  is  not  to  engage  in  accidents,  the  great 
majority  of  jurisdictions  follow  Larsen  v.  General  Motors  Corp. ,  391  F.2d  495 

(8th  Cir.  1968)  (applying  Michigan  law),  in  which  the  court  held  that,  since 
accidents  are  foreseeable  occurrences,  liability  exists  if  the  design  of  the 
vehicle  was  unreasonably  dangerous.   The  Dreisonstok  decision  does  not  preclude 
a  finding  of  liability  in  a  crashworthiness  situation,  but  stresses  that  the 
intended  purpose  of  the  vehicle  must  be  considered.   Thus,  in  the  Dreisonstok 
case,  where  the  car  involved  was  a  van-type  vehicle,  the  court  concluded  that 
the  manufacturer  was  not  liable  because  there  was  no  way  that  the  van  could  be 
made  more  "crashworthy"  while  still  retaining  the  features  that  made  it  useful 
for  purchasers.   Another  example  of  situations  where  the  intended  purposes  of 
the  product  are  important  in  the  balancing  process  is  where  a  machine  is  designed 
to  serve  a  multi-functional  purpose.   In  such  cases,  Illinois  has  held  that  the 
multifunctional  nature  of  the  product  is  a  factor  which  must  be  considered  in 
ascertaining,  for  example,  whether  a  safety  device  should  have  been  installed. 
See  Rios  v.  Niagara  Machine  &  Toolworks,  59  111.  2d  79,  319  N.E.2d  232  (1974); 
Scott  v.  Dreis  &  Krump  Manufacturing  Co. ,  26  111.  App .  3d  971,  326  N.E.2d  74 
(1975) . 
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55.  See,  e.g..  Young  v.  Volkswagen  of  America,  supra  note  46  (type  and  price  of 
product,  cost  of  design  change,  nature  of  accident,  obviousness  of  danger); 
Micallef  v.  Miehle  Co.,  Division  of  Miehle-Goss  Dexter,  Inc.  ,  supra  note  30 
(obviousness  of  danger,  cost  of  alternative  designs,  keeping  abreast  of  recent 
scientific  developments) .   The  last  cited  factor  in  the  Micallef  case  is 
relevant  only  due  to  the  negligence-based  New  York  rule. 

56.  Restatement  (Second)  of  Torts  §  402A,  comment  i  provides: 

The  article  sold  must  be  dangerous  to  an  extent  beyond  that 
which  would  be  contemplated  by  the  ordinary  consumer  who 
purchases  it,  with  the  ordinary  knowledge  common  to  the 
community  as  to  its  characteristics. 

57.  See,  e.g. ,  Sherrill  v.  Royal  Industries,  Inc.,  526  F.2d  507  (8th  Cir.  1975) 
(applying  Nebraska  law) ;  Karjala  v.  Johns-Manville  Products  Corp. ,  supra  note 

4  5;  Carsrell  v.  Altec  Industries,  Inc. ,  supra  note  27;  Glass  v.  Ford  Motor  Co. , 
supra  note  14 . 

Professor  Shapo  has  suggested  that  the  consumer  expectations  test  should  focus 
on  the  seller's  representation  of  the  product: 

[T]he  process  for  determining  the  question  of  liability  for 
consumer  product  disappointment  should  concentrate  initially 
and  principally  on  the  portrayal  of  the  product,  broadly  defined 
as  ranging  from  specific  performance  claims  to  subtle  utilization 
of  the  social  consensus  concerning  product  function  as  a  background 
for  sales  messages.  .  .  . 

Shapo,  "Representational  Theory  of  Consumer  Protection:   Doctrine,  Function  and 
Legal  Liability  for  Product  Disappointment",  60  Va.  L.  Rev.  1109,  1115  (1974). 

58.  The  Supreme  Court  of  California  pointed  out  in  Cronin,  supra  note  9,  that  consumer 
expectations  as  to  any  given  product  may  be  too  high  or  too  low.   The  commentators, 
too,  have  rejected  the  consumer  expectations  test  as  particularly  inapposite  in 
design  cases: 

The  consumer  expectation  criteria  can  be  the  exclusive  test 
used  to  resolve  both  manufacturing  defect  cases  and  involving 
unavoidably  unsafe  products.   Serious  problems  develop,  however, 
if  consumer  expectations  are  used  as  the  exclusive  test  of 
defectiveness.   Expectations  as  to  safety  will  not  always  be  in 
line  with  what  the  reasonable  manufacturer  can  achieve  because 
the  average  consumer  will  not  have  the  same  information  as  experts 
in  the  field.   Consumer  expectations  may  be  too  high,  or  too  low. 
In  addition,  once  expectations  become  settled  in  a  manner  consistent 
with  present  practice,  manufacturers  will  have  no  incentive  to 
improve  the  safety  of  products  even  when  this  is  feasible.   This 
frustrates  a  major  policy  underlying  strict  liability. 

Fischer,  supra  note  48,  39  Mo.  L.  Rev,  at  349-50  (footnotes  omitted).   See  also 
Vetri,  supra  note  45,  54  Ore.  L.  Rev,  at  296-97. 

59.  See ,  e.g.,  Seattle-First  National  Bank  v.  Tabert,  supra  note  10,  in  which  the 
court  stated: 

In  determining  the  reasonable  expectations  of  the  ordinary 
consumer,  a  number  of  factors  must  be  considered.   The 
relative  cost  of  the  product,  the  gravity  of  the  potential 
harm  from  the  claimed  defect  and  the  cost  and  feasibility 
of  eliminating  or  minimizing  the  risk  may  be  relevant  in  a 
particular  case.   In  other  instances  the  nature  of  the 
product  or  the  nature  of  the  claimed  defect  may  make  other 
factors  relevant  to  the  issue. 

542  P. 2d  at  774. 
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15.  Tucci  v.  Bossert ,  supra  note  4. 

16.  See  generally  A.D.  Twerski  et  al.  ,  "The  Use  and  Abuse  of  Warnings  in  Products 
Liability — Design  Defect  Litigation  Comes  of  Age,"  61  Cornell  L.  Rev.  495  (1976). 

17.  See,  e.g. ,  Dudley  Sports  Co.  v.  Schmitt ,  151  Ind.  App.  217,  279  N.E.2d  266  (1972) 

18.  See  Elder  v.  Crawley  Book  Machinery  Co.,  441  F.2d  771  (3d  Cir.  1971)  (applying 
Pennsylvania  law) . 

19.  Bexiga  v.  Havir  Manufacturing  Corp. ,  60  N.J.  402,  290  A. 2d  281  (1972);  Jasper  v. 
Skyhook  Corp. ,  supra  note  4. 

20.  Cepeda  v.  Cumberland  Engineering  Co. ,  138  N.J.  Super.  344,  351  A. 2d  22  (1976). 

21.  Ead  v.  Ford  Motor  Co. ,  224  Tenn.  473,  457  S.W.2d  28  (1970). 

22.  Erickson  v.  Sears,  Roebuck  &  Co.,  240  Cal .  App.  2d  793,  50  Cal.  Rptr.  143  (1966). 

23.  See,  e.g. ,  Dennis  v.  Ford  Motor  Co.,  471  F.2d  733  (3d  Cir.  1973). 

24.  See  proposed  Kansas  Bill  §852  as  amended. 

25.  See  Jagmin  v.  Simonds  Abrasive  Co.,  61  Wis.  2d  60,  211  N.W.2d  819  (1973). 

26.  See  16  C.F.R.  §§  1512.1  et  seq. 

27.  See  Statement  by  Donald  Irwin ,  Member  of  the  Government  Affairs  Committee  of  the 
Valve  Manufacturers  Association,  Relating  to  the  Impact  of  Increasing  Product 
Liability  Problems  in  the  Valve  Industry,  before  the  Senate  Small  Business 
Committee,  September  10,  19  76. 

28.  See  D'antona  v.  Hampton  Grinding  Wheel  Co.,  225  Pa.  Super.  120,  310  A. 2d  307 
(1973);  Sharp  v.  Chrysler  Corp. ,  432  S.W.2d  131  (Tex.  Civ.  App.  1968). 

29.  See,  e.g. ,  Blim  v.  Newbury  Industries,  Inc.,  443  F.2d  1126  (10th  Cir.  1971); 
Bradford  v.  Bendix-Westinghouse  Automotive  Air  Brake  Co.,  517  P. 2d  406  (Colo. 
App.  19  72). 

30.  See,  e.g.,  Balido  v.  Improved  Machinery,  Inc.,  29  Cal.  Aop.  3d  633,  105  Cal. 
Rptr.  890  (1973) . 

31.  This  may  be  particularly  true  in  nature  of  the  existence  of  multifunctional 
machines.  See  Rios  v.  Niagara  Machine  &  Tool  Works,  59  111.  2d  79,  319  A.  2d 
232  (1974). 
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72.  See  Dreisonstok  v.  Volkswagenwerk,  A.G.,  supra  note  54  (where  the  court 
considered  not  only  the  obviousness  of  the  danger,  but  also  the  intended 
use  of  the  product  and  the  feasibility  and  cost  of  alternate  designs  in 
conducting  the  balancing  process)  . 

73.  Professor  Wade  has  noted  the  distinction  in  the  two  classes  of  dangers: 

If  a  danger  in  the  use  of  a  particular  product  is  a 
matter  of  common  knowledge  and  the  public  is  fully 
aware  of  it  and  still  freely  buys  the  product,  then 
the  product  may  well  be  found  to  be  duly  safe.   Two 
common  products  where  this  may  well  be  true  today, 
for  example,  are  liquor  and  the  danger  of  alcoholism, 
and  cigarettes  and  the  danger  of  lung  cancer.   General 
knowledge  and  common  expectations  may  well  be  controlling, 
especially  if  the  danger  is  confined  to  the  user,  who 
knowingly  subjects  himself  to  it,  and  the  dangerous 
condition  cannot  be  avoided. 

Different  from  and  yet  sufficiently  similar  to  the 
commonly  known  danger  to  be  classified  with  it  is 
the  product  which  has  a  danger  which  is  perfectly 
apparent  to  the  user.   Thus  the  dangers  of  a  hoe  or 
an  axe  are  both  matters  of  common  knowledge  and  fully 
apparent  to  the  user.   But  it  is  not  necessarily 
sufficient  to  render  a  product  duly  safe  that  its 
dangers  are  obvious,  especially  if  the  dangerous 
condition  could  have  been  eliminated.   A  rotary  lawn 
mower,  for  example,  which  had  no  housing  to  protect 
a  user  from  the  whirling  blade  would  not  be  treated 
as  duly  safe,  despite  the  obvious  character  of  the 
danger. 

Wade,  supra  note  6,  44  Miss.  L.J,  at  842-43  (footnotes  omitted). 

74.  Dorsey  v.  Yoder  Co. ,  supra  note  41,  331  F.  Supp.  at  759  (citations  omitted  and 
emphasis  in  original). 

75.  Wagner  v.  Coronet  Hotel,  10  Ariz.  App.  296,  458  P. 2d  390  (1969).   See  also 
Lunt  v.  Brady  Manufacturing  Corp.,  13  Ariz.  App.  305,  475  P. 2d  964  (1970), 
where  the  court  stated  that  sanctif ication  of  a  jury  instruction  that  defined 
unreasonably  dangerous  in  terms  of  "dangers  reasonably  to  be  foreseen"  would 
be  "tantamount  to  approving  [the]  'state  of  the  art'  argument   that  was 
rejected  in  Wagner. "   475  P. 2d  at  966. 

76.  See  Horn  v.  General  Motors  Corp. ,  supra  note  34.   In  Horn,  the  court  stated: 

Defendant's  contention  that  this  evidence  is  insufficient 
because  it  fails  to  establish  that  this  design  varies  from 
the  state-of-the-art  as  reflected  in  the  design  of  other 
cars  in  the  same  year  is  without  merit.   We  specifically 
rejected  the  necessity  for  such  proof  in  establishing  a 
defect  in  Cronin  v.  J.B.E.  Olson,  supra,  8  Cal.3d  121, 
125-126,  104  Cal.  Rptr.  433,  501,  P. 2d  1153. 

551  P. 2d  at  402. 

77.  The  fact  that  the  safety  practices  of  entire  industries 
have  been  held  to  be  below  the  standard  of  reasonable 
care  indicates  the  need  for  broad  safety  incentives. 

Hall  v.  E.I.  DuPont,  deNemours  &  Co.,  Inc.,  345  F.  Supp.  353  (E.D.N.Y.  1972). 
See  also  The  T.J.  Hooper,  60  F.2d  737  (2d  Cir.  1932);  Ford  Motor  Co.  v.  Thomas, 
231  So.  2d  88  (Ala.  1970);  Hill  v.  Husky  Briquetting,  Inc.,  54  Mich.  App.  17, 
220  N.W.2d  137,  aff 'd,  393  Mich.  136,  223  N.W.2d  290  (1974). 
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78.  Compare  Turner  v.  General  Motors  Corp. ,  supra  note  13,  with  Maxted  v.  Pacific 
Car  &  Foundry  Co. ,  527  P. 2d  832  (Wyo.  1975). 

79.  The  statutory  form  of  the  proposed  remedy,  as  patterned  after  Proposed  Kansas 
Senate  Bill  No.  852,  makes  conformity  with  industry  standards  an  absolute 
defense  in  a  products  liability  suit,  and  excludes  evidence  of  post- 
marketing improvements.   Subsection  2  of  §  8  of  the  Kansas  bill,  as  amended, 
provides : 

(2)   No  manufacturer  or  seller  of  a  product  shall  be 
liable  to  any  person  for  any  injury,  death  or 
property  damage  caused  by  the  plan  or  design  or 
the  manufacture,  inspection  or  testing  of  a  product 
where  the  plan,  design,  methods,  standards  and 
techniques  of  manufacturing,  inspecting  and  testing 
were  prepared  and  used  in  conformity  with  the  generally 
recognized  and  prevailing  state  of  the  art  in  existence 
at  the  time  such  plan,  design,  methods,  standards  and 
techniques  were  prepared  or  used. 

(b)   In  any  civil  action  against  a  manufacturer  or  seller 
of  a  product  for  damages  for  personal  injury,  death  or 
property  damage  caused  by  a  defect  in  such  product,  or 
by  failure  to  warn  or  protect  against  any  danger  or 
hazard  which  may  arise  in  the  use  or  misuse  of  such 
product,  or  by  failure  to  properly  instruct  in  the  use 
of  such  product,  the  following  evidence  shall  not  be 
admissible  for  any  purpose: 

(1)  Evidence  of  any  advancements  or  changes  in 
technical  or  other  knowledge  or  techniques,  in  design 
theory,  knowledge  or  philosophy,  in  instructions  for 
use  of  such  product,  in  testing  procedures,  or  in 
manufacturing  knowledge,  techniques  or  processes, 
which  such  advancements  or  changes  have  been  made  or 
learned,  became  available,  or  were  placed  into  use 
subsequent  to  the  design  or  manufacture  of  the  product 
causing  such  injury,  death  or  damage. 

(2)  Evidence  of  any  changes  made  in  the  design, 
testing,  inspecting,  manufacture  or  instructions  for 
use  of  the  product,  or  in  or  for  any  similar  product, 
which  such  change  or  changes  was  or  were  made  or  placed 
into  use  subsequent  to  the  design  or  manufacture  of  the 
defective  product. 

80.  Badorek  v.  General  Motors  Corp. ,  11  Cal.  App.  3d  902,  90  Cal.  Rptr.  305,  328 
(1970) . 

81.  See,  e.g. ,  Olson  v.  Arctic  Enterprises,  Inc.,  349  F.  Supp.  761  (D.N.D.  1972); 
Balido  v.  Improved  Machinery,  Inc. ,  29  Cal.  App.  3d  633,  105  Cal.  Rptr.  890 
(1973) . 

82.  Lolie  v.  Ohio  Brass  Co. ,  502  F.2d  741  (7th  Cir.  1974)  (applying  Illinois  law); 
Hoppe  v.  Midwest  Conveyor  Co. ,  supra  note  41;  Baker  v.  Chrysler  Corp.  ,  55  Cal. 
App.  3d  710,  127  Cal.  Rptr.  745  (1976);  Jones  v.  Hutchinson  Manufacturing,  Inc. 
supra  note  40;  Roach  v.  Kononen,  supra  note  42. 

83.  Sutkowski  v.  Universal  Marion  Corp. ,  5  111.  App.  3d  313,  281  N.E.2d  749,  753 
(1972)  . 

84.  See  McClellan  v.  Chicago  Transit  Authority,  34  111.  App.  3d  151,  340  N.E.2d  61 
(1975)  . 
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85.  Cunningham  v.  MacNeal  Memorial  Hospital,  47  111.  2d  443,  266  N.E.2d  897 

(1970);  Stanfield  v.  Medalist  Industries,  Inc.,  34  111.  App.  3d  635,  340 
N.E.2d  276  (1975);  Matthews  v.  Stewart  Warner  Corp. ,  20  111.  App.  3d  470, 
314  N.E.2d  683  (1974);  McKasson  v.  Zimmer  Manufacturing  Co. ,  12  111.  App. 
3d  429,  299  N.E.2d  38  (1973);  Gelsumino  v.  E.W.  Bliss  Co.,  10  111.  App.  3d 
604,  295  N.E.2d  110  (1973) . 

86.  See  Horn  v.  General  Motors  Corp. ,  supra  note  34,  in  which  the  Supreme  Court 
of  California  noted: 

Plaintiff's  expert  testified  that  the  horn  cap  was  defective 
in  that  it  could  be  easily  knocked  off  in  the  course  of  normal 
use  of  the  car,  thereby  exposing  the  sharp  prongs  underneath 
and  that  there  were  several  alternative  ways  of  designing  the 
horn  cap  to  prevent  its  being  knocked  off.   Defendants'  expert, 
on  cross-examination  after  testifying  that  the  purpose  of  the 
prongs  was  to  keep  the  horn  cap  in  place,  acknowledged  that  it 
was  foreseeable  to  the  manufacturer  that  a  driver's  hand  would 
pass  across  the  horn  button  while  the  steering  wheel  was  being 
turned,  that  it  was  foreseeable  that  the  vehicle  would  be  sub- 
ject to  sudden  stops  and  possible  impacts,  that  the  horn  cap 
could  have  been  affixed  by  screws  thereby  both  eliminating  the 
prongs  and  preventing  the  cap's  displacement,  and  that  the 
increased  cost,  if  any,  of  such  an  alterantive  would  not  have 
been  significant.   This  evidence  is  clearly  supportive  of  the 
jury's  implied  finding  that  the  fastening  of  the  horn  cap  by 
three  sharp  prongs  in  such  a  way  that  it  could  be  easily  dis- 
placed and  the  prongs  thereby  exposed  to  possible  contact  by 
the  driver  during  a  collision  or  sudden  stop,  constituted  a 
defect  in  design  or  manufacture. 

551  P. 2d  at  401.   But  see  Foglio  v.  Western  Auto  Supply,  56  Cal.  App.  3d  470, 
128  Cal.  Rptr.  545,  549,  n.4  (1976).   The  confusion  may  be  attributed  to  the 
problem  in  defining  "state  of  the  art.  " 

87.  Phillips  v.  Kimwood  Machine  Co.,  supra  note  13,  525  P. 2d  at  1036. 

88.  See,  e.g.,  Hawkeye-Security  Insurance  Co.  v.  Ford  Motor  Co. ,  174  N.W.2d  672 
(Iowa  1970);  Tucker  v.  Unit  Crane  &  Shovel  Corp. ,  256  Ore.  318,  473  P. 2d  862 
(1970).   In  Hawkeye,  the  Iowa  court  observed: 

[A]ge  and  type  of  use  of  a  product  are  relevant  factors 
to  be  considered  in  products  liability  cases  .  .  .  but 
they  are  relevant  factors  for  the  trier  of  facts.   Only 
in  rare  cases,  or  in  absence  of  other  proofs,  are  they 
controlling  as  a  matter  of  law. 

174  N.W.2d  at  681. 

89.  In  Mickle  v.  Blackmon,  252  S.C.  202,  166  S.E.2d  173  (1969),  for  example,  the 
alleged  defect  was  in  the  choice  of  materials  used  to  design  the  gearshift 
assembly  in  an  automobile.   Thus,  the  fact  that  the  car  had  been  in  use  for 
13  years  did  not  excuse  the  original  defect: 

[T]here  was  evidence  of  an  original  weakness  in  the 
gearshift  assembly  which  caused  the  collapse  of  the 
protective  knob.   The  deterioration  of  the  product 
and  its  consequent  failure  was  the  very  risk  created 
by  the  negligent  choice  of  material,  or  the  jury 
could  so  find.   The  rule  relied  upon,  that  a  manufacturer 
is  not  liable  for  the  failure  of  a  product  due  to 
deterioration  from  ordinary  wear  and  tear  or  misuse, 
simply  does  not  fit  these  facts. 
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166  S.E.2d  at  190.   It  should  be  noted,  however,  that  the  passage  of  time, 
even  in  design  cases,  can  affect  the  plaintiff's  burden  of  proof.   It  has 
been  noted  that: 

Passage  of  time  might  have  been  a  critical  factor  in 
plaintiff's  proof  of  deficient  design,  for  with  lapse 
of  time  records  are  lost,  memories  grow  dim,  contem- 
poraneous circumstances  become  difficult  to  reconstruct, 
and  earlier  thought  processes  on  design  become  difficult 
to  fathom. 

Balido  v.  Improved  Machinery,  Inc. ,  supra  note  81. 

90.  Compare  Scanlon  v.  General  Motors  Corp. ,  65  N.J.  582,  326  A. 2d  673  (1974) 
with  Moraca  v.  Ford  Motor  Co.,  132  N.J.  Super.  117,  332  A. 2d  607  (1974), 
aff'd,  66  N.J.  454,  332  A. 2d  599  (1975). 

91.  Kuisis  v.  Baldwin-Lima-Hamilton  Corp. ,  457  Pa.  321,  A. 2d  914,  923  (1974) 
(emphasis  added).   There,  the  brake-locking  mechanism  on  a  crane  failed 
after  it  had  been  in  use  for  more  than  20  years.   Since  the  plaintiff 
was  unable  to  introduce  evidence  of  a  defect  that  existed  at  the  time  of 
sale,  judgment  was  entered  for  the  manufacturer.   See  also  Note,  "Time 
Lapse  in  Products  Liability,"  4  Willamette  L.J.  394  (1967). 

92.  Barich  v.  Ottenstror,  550  P. 2d  395,  398  (Mont.  1976).   In  the  relatively 
early  case  of  Darling  v.  Caterpillar  Tractor  Co.,  171  Cal.  App.  2d  713, 
341  P. 2d  23  (1959),  the  court  offered  an  excellent  statement  of  this 
principle : 

Where  machine  parts  have  failed  and  it  is  necessary  to 
ascertain  the  cause  of  the  failure  important  consideration 
may  be  the  lenght  of  time  the  machine  has  been  in  use  and 
the  nature  of  its  use.   Earth-moving  machines  are  not  built 
to  last  indefinitely.   The  manufacturer  is  not  responsible 
for  failures  due  to  ordinary  wear  and  tear  or  misuse.   There 
is  a  merit  in  the  argument  that  the  longer  a  machine  has  been 
in  use  before  it  fails  the  more  unlikely  it  is  that  the  fail- 
ure was  due  to  defective  construction  or  design.   Parts  that 
have  served  through  their  expected  life  cannot  be  regarded 
as  defective  because  they  eventually  give  out. 

341  P. 2d  at  29. 

93.  See,  e.g. ,  Kaczmarek  v.  Mesta  Mechine  Co.,  463  F.2d  675  (3d  Cir.  1972) 
(applying  Pennsylvania  law);  Ulrich  v.  Kasco  Abrasives  Co.,  supra  note  40. 

94.  Berkebile  v.  Brantly  Helicopter  Co.,  supra  note  15,  337  A. 2d  at  900. 

95.  In  Horn  v.  General  Motors  Corp.,  supra  note  34,  Justice  Clark  stated: 

Strict  or  product  liability  is  a  fault  doctrine — not  an 
absolute  or  no-fault  doctrine.   While  the  injured  plain- 
tiff is  not  required  to  prove  the  manufacturer  is  negligent, 
he  must  prove  the  manufacturer  is  at  fault.  .  .  . 

While  "defect"  has  not  been  defined  precisely  by  our  courts, 
each  attempt  to  do  so  reflects  the  fault  concept. 

551  P. 2d  at  406  (Clark,  J.,  dissenting).   While  this  is  certainly  true  in 
the  great  majority  of  cases,  there  may  be  some  question  as  to  whether  "fault, 
within  the  traditional  meaning  of  that  word,  is  a  factor  where  risks  which 
were  unknowable  at  the  time  of  marketing,  or  risks  that  should  not  have  been 
known,  are  imputed  to  the  manufacturer.   See  supra  note  45. 

96.  Cronin  v.  J.B.E.  Olson  Corp.,  supra  note  9,  501  P. 2d  at  1162. 
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97.  See  Ault  v.  International  Harvester  Co.,  13  Cal.  3d  113,  528  P. 2d  1148  (1974) 
(where  the  court  held  that  a  statute  providing  that  post-accident  measures 
are  inadmissible  to  prove  "negligence  or  culpable  conduct"  did  not  apply  in 

a  strict  liability  case) . 

98.  See  supra  note  86. 

99.  In  Horn  v.  General  Motors  Corp. ,  supra  note  34,  the  court  approved  a  jury 
instruction  to  the  effect  that: 

[I]f  the  station  wagon  was  defectively  designed  or 
manufactured  in  such  a  manner  that  the  horn  assembly 
caused  plaintiff  to  sustain  greater  injuries  in  the 
collision  than  she  would  have  otherwise  sustained 
absent  the  defect,  then  the  manufacturer  and  distributor 
of  the  vehicle  would  be  liable  to  the  extent  of  such 
aggravation  of  her  injuries. 

The  instruction  begs  the  question  of  the  meaning  of  "defect."   The  court  is 
so  adverse  to  offering  an  explanation  of  the  meaning  of  a  defect  that  the 
approved  instruction  provides  absolutely  no  guidance  to  the  jury  in  deter- 
mining what  a  defect  is.   This  is,  in  fact,  consistent  with  Cronin.   Indeed, 
a  question  may  be  raised  whether  the  instruction  would  be  correct  if  the 
"defect"  could  not  have  been  eliminated  within  technological  feasibility. 

100.   Oregon,  following  the  lead  of  Professor  Wade,  posits  that  the  balancing  process 
should  be  conducted  by  the  court: 

[T]he  factors  set  forth  by  Wade  .  .  .  are  not  the  bases  for 
instructions  to  the  jury  but  are  for  the  use  of  the  court  in 
determining  whether  a  case  has  been  made  out  which  is  sub- 
missible  to  the  jury.   If  such  a  case  has  been  made  out  then 
it  is  submitted  to  the  jury  for  its  determination  under 
instructions  as  to  what  constitutes  a  "dangerously  defective" 
product,  much  in  the  same  manner  as  negligence  is  submitted 
to  the  jury  under  the  "reasonable  man"  rule. 

Phillips  v.  Kimwood  Machine  Co.,  supra  note  13,  525  P. 2d  at  1040  (footnote 
omitted).   Vetri,  on  the  other  hand,  disagrees : 

[A]lthough  both  Kimwood  and  Professor  Wade  indicate  that 
while  evidence  on  the  listed  factors  is  appropriate  and 
it  is  the  jury's  function  to  use  this  evidence  to  decide 
the  unreasonable  danger  issue,  the  jury  should  not  be 
informed  specifically  of  the  elements.   I  disagree;  the 
jury  should  be  informed  of  the  factors.   The  jury  should 
also  be  told  that  it  should  balance  the  risk  and  utility 
in  determining  the  unreasonable  danger  issue.   The  devel- 
opment of  the  list  of  elements  to  guide  attorneys  and 
judges  demonstrates  the  need  to  inform  the  jury  on  the 
nature  of  its  decision-making  process.   Judges  should 
instruct  the  jury  to  decide  what  a  reasonable  seller 
would  have  done  and,  in  making  that  decision,  to  balance 
the  probability  and  gravity  of  harm  against  the  utility 
of  the  alleged  defective  condition  by  considering  the 
manufacturer's  ability  to  eliminate  such  condition  at  a 
reasonable  cost  without  impairing  the  utility  of  the 
product.   To  allow  the  introduction  of  proof  on  these 
factors  while  failing  to  instruct  the  jury  on  the  precise 
nature  of  its  responsibility  can  only  lead  to  confusion. 

Vetri,  supra  note  45,  54  Ore.  L.  Rev,  at  304  (emphasis  in  original  and 
footnote  omitted) . 
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101.  See  Hoenig,  supra  note  2.   The  New  York  "strict  products  liability"  cause 
of  action  is  essentially  one  of  pure  negligence.   See  supra  notes  29-30. 

102.  See  Wade,  supra  note  6,  44  Miss.  L.J,  at  850.   The  Wisconsin  and  Alabama 
formulae  utilize  a  negligence  per  se  system. 

103.  Henderson,  "Design  Defect  Litigation  Revisited,"  61  Cornell  L.  Rev.  541  (1976) 

104.  Twerski  et  al .  ,  "The  Use  and  Abuse  of  Warnings  in  Products  Liability — Design 
Defect  Litigation  Comes  of  Age,"  61  Cornell  L.  Rev.  495  (1976). 

105.  See  Phillips  v.  Kimwood  Machine  Co.,  supra  note  13;  Seattle-First  National 
Bank  v.  Tabert,  supra  note  10. 


58 


The  Manufacturer's  Duty  to  Warn  Users  of  Consumers 
About  Hazards  Connected  with  Its  Product 


59 


THE  MANUFACTURER'S  DUTY  TO  WARN  USERS  OR  CONSUMERS 
ABOUT  HAZARDS  CONNECTED  WITH  ITS  PRODUCT 

I. 

Introduction 
It  is  beyond  doubt  that  a  manufacturer  has  a  duty  to 
warn  purchasers  and  users  of  its  product  adequately  of  the 
dangers  associated  with  the  use  of  that  product.   Liability 

for  failure  to  give  such  a  warning  may  be  predicated  on 

1  2 

negligence,   strict  liability  in  tort,   and  even  breach  of 

3 
warranty.    The  doctrine  has  wide  applicability  indeed,  and 

recently  it  has  been  observed  that  "almost  every  products 

4 
liability  case  has  a  potential  issue  of  failure  to  warn." 

The  frequency  with  which  plaintiffs  use  failure  to 

warn  as  a  basis  for  asserting  that  manufacturers  should  be 

held  liable  for  injuries  which  result  from  the  use  of  their 

products  stems  from  several  factors.   Of  these,  one  of  the 

most  important  is  that  courts  commonly  require  no  additional 

showing,  either  of  fault  on  the  part  of  the  manufacturer  or 

of  a  defect  in  the  product,  in  order  to  allow  a  plaintiff 

to  recover  for  injuries  which  occurred  because  of  the  absence 

5 
of  a  proper  warning.    As  a  result,  plaintiffs  in  products 

litigation  often  rely  on  an  alleged  failure  to  warn  in  order 

to  avoid  the  proof  problems  involved  in  demonstrating  the 

existence  of  manufacturing  or  design  defects. 
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Even  in  situations  where  other  kinds  of  defects  are 
alleged,  plaintiffs  frequently  rely  on  manufacturers1  failures 
to  warn  as  an  alternative  ground  for  claiming  damages.   There 
is  a  particular  logical  nexus,  for  example,  between  a  manufac- 
turer's duty  to  design  a  product  which  is  safe  for  ordinary  use 
and  its  duty  to  warn  of  the  dangers  of  a  product  which  has  not 
been — or  even  cannot  be — designed  to  be  completely  safe.   Courts 
which  are  faced  with  both  types  of  allegations  will  often  frame 
their  decisions  in  the  alternative,  holding  that  a  manufacturer 
has  a  duty  either  to  design  its  product  so  that  the  harm  which 
resulted  would  not  have  come  about,  or  to  warn  users  of  the 
product's  potential  for  danger  due  to  the  unusable  design.   On 
the  other  hand,  a  proper  warning  by  a  manufacturer  has  sometimes 

been  held  to  insulate  it  from  liability  for  the  harm  caused  by 

7 
what  would  otherwise  be  a  design  defect.    A  second  example  is 

presented  in  situations  where  assertions  of  failure  to  warn  are 

used  to  supplement  allegations  that  manufacturers  have  failed 

to  test  their  products  adequately  or  to  ascertain  the  dangers 

inherent  in  the  products'  use.   If  there  was  a  failure  to  test, 

it  can  be  readily  seen,  there  is  likely  also  to  have  been  a 

failure  to  warn  of  the  dangers  that  would  have  been  discovered 

by  proper  testing.   When  this  has  occurred,  courts  have  usually 

predicated  liability  on  the  manufacturer's  failure  to  warn, 

g 

rather  than  on  its  failure  to  test  its  product. 
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II. 
Theories  of  Recovery 

Despite  the  extensive  litigation  surrounding  the  duty 

to  warn,  there  is  nevertheless  much  confusion  as  to  the  doctrinal 

underpinnings  of  the  duty.   To  be  sure,  courts  look  to  a  fairly 

consistent  list  of  factors  in  ascertaining  whether  the  duty  to 

warn  has  been  breached  in  a  particular  case,  irrespective  of 

whether  the  particular  action  was  brought  in  negligence,  strict 

9 

liability,  or  breach  of  warranty.    Nevertheless,  there  is  strong 

disagreement  as  to  whether  these  three  legal  theories  provide 
distinct  tests  for  determining  the  existence  or  discharge  of 
the  duty.     In  those  decisions  which  closely  followed  the  pro- 
mulgation of  §  402A  of  the  Restatement  (Second)  of  Torts,  the 
courts  usually  concluded  that  the  three  theories  provide  iden- 
tical standards  for  determining  whether  the  duty  to  warn  existed, 
and  whether  it  was  discharged  in  a  particular  case.   In  several 
leading  cases,  courts  have  explicitly  stated  their  belief  in 
the  identity  of  two  or  more  of  the  three  theories.   For  example, 
in  Davis  v.  Wyeth  Laboratories,  Inc.,    plaintiff  brought  an 
action,  on  all  three  theories,  for  injuries  he  received  from 
ingesting  oral  polio  vaccine,  manufactured  by  the  defendant. 
It  was  alleged  that  the  manufacturer  failed  to  warn  users  of 
the  vaccine  of  the  one  in  one  million  chance  of  contracting 
polio  from  the  vaccine  itself.   The  Ninth  Circuit  Court  of 
Appeals  held  that  the  district  court  had  not  erred  in  charging 
the  jury  only  on  a  breach  of  warranty  theory,  rather  than  on 
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strict  liability.   The  court  asserted  that  "under  either  approach 

12  .  . 

the  elements  remain  the  same."     The  court  similarly  disposed 

of  plaintiff's  contention  that  negligent  failure  to  warn  was  an 

independent  ground  for  relief: 

While  appellant  alleged  negligent  breach  of 
a  duty  to  warn  as  an  independent  claim,  we 
regard  failure  to  warn,  where  the  circum- 
stances of  sale  imposed  that  duty,  as  exposing 
the  vendor  to  strict  liability  in  tort  (or  to 
liability  for  breach  of  warranty  if  that  approach 
is  used) . 

In  other  cases  as  well,  courts  have  used  the  negligence 

standards  of  the  Restatement  (Second)  of  Torts  §  388,  and  the 

strict  liability  standards  of  §  402A  interchangeably  in  duty  to 

warn  contexts  and  thus  have  not  recognized  any  major  difference 

14  15 

in  the  standards.     In  Sterling  Drug,  Inc.  v.  Yarrow,   for 

example,  the  Eighth  Circuit  Court  of  Appeals  stated  that  §§  388 

and  402A  apply  equally  to  a  drug  manufacturer's  failure  to  warn 

of  the  dangerous  side  effects  of  its  drug.   After  finding  the 

two  sections  to  be  "consistent,"  the  court  enunciated  a  hybrid 

version  of  the  duty  to  warn: 

[W]here  a  drug  is  manufactured  without  negli- 
gence, but  is  unreasonably  dangerous  if  a 
reasonable  warning  of  a  side  effect  is  not 
given,... the  manufacturer  may  be  held  liable 
for  the  injury  resulting  from  the  failure  to 
give  a  warning  reasonable  under  the  circumstances. 
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In  another  leading  negligence  case  involving  a  pre- 
scription drug,  the  Supreme  Court  of  Pennsylvania  used  the 
"unreasonably  dangerous"  standard  of  §  402A  in  finding  that  there 
was  sufficient  evidence  for  the  case  to  go  to  the  jury  on  the 

issue  of  the  adequacy  of  the  warnings  which  were  given  by  the 

17 
manufacturer.     The  court  referred  to  comments  j  and  k  and 

found  the  drug  in  question  to  fall  within  the  inherently  unsafe 

products  rubric  of  comment  k,  and  thus  required  a  warning. 

Nevertheless,  the  court  stated  in  a  footnote  that  the  strict 

liability  standard  of  §  402A  did  not  apply,  and  that  §  388  was 

1 8 
the  proper  standard  for  evaluating  the  duty  to  warn. 

The  courts'  belief  as  to  the  identity  of  the  three 

theories  is  especially  apparent  with  regard  to  their  treatment 

of  the  foreseeability  of  the  harm  which  resulted  from  the  breach 

of  the  duty  to  warn.   Thus,  in  a  recent  decision  of  an  appellate 

division  court  in  New  York,  it  was  held,  in  an  action  based  on 

breach  of  warranty  and  strict  products  liability  involving 

misuse  of  the  product,  that  the  "true  test"  of  liability  is 

"whether  the  risks  reasonably  to  be  foreseen  would  arise  from 

19 
a  misuse  reasonably  to  be  foreseen."     The  court's  application 

of  the  New  York  negligence-based  "strict  products  liability" 

standard  can  be  seen  from  its  earlier  statement  of  the  applicable 

rule: 
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[T]he  manufacturer  of  a  dangerous  product  under 
such  circumstances  is  under  a  duty  to  exercise 
reasonable  care  to  provide  proper  warnings. 

Against  these  holdings  that  the  three  theories  of 

liability  are  identical  in  duty  to  warn  cases,  is  a  growing 

trend  of  decisions  in  which  courts  have  held  that  the  theories 

provide  distinct  criteria  for  analyzing  the  duty.   One  such 

.  .  21  . 

decision  is  Jackson  v.  Coast  Paint  &  Lacquer  Co.,    involving 

the  duty  of  a  paint  manufacturer  to  warn  of  the  flammability  of 

the  paint's  fumes.   Although  the  action  was  brought  on  a  strict 

liability  theory,  the  trial  court  instructed  the  jury  that,  if 

the  defendant  "had  reason  to  believe"  that  plaintiff  or  his 

employer  knew,  or  could  have  discovered, the  hazards  involved 

with  the  use  of  the  paint,  then  there  was  no  duty  to  warn  of 

those  hazards.   The  Ninth  Circuit  Court  of  Appeals,  in  applying 

Montana  law,  held  that  this  instruction  was  erroneous,  since  it 

applied  the  negligence  standards  of  §  388,  rather  than  the  strict 

liability  standards  of  §  402A: 

In  strict  liability  it  is  of  no  moment  what 
defendant  "had  reason  to  believe."   Liability 
arises  from  "sell[ing]  any  product  in  a 
defective  condition  unreasonably  dangerous 
to  the  user  or  consumer."   It  is  the  unreason- 
ableness of  the  condition  of  the  product,  not 

of  the  conduct  of  the  defendant,  that  creates 

22 
liability. 
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A  more  complete  delineation  of  the  asserted  difference 
between  strict  liability  and  negligence  in  the  duty  to  warn 

situation  is  to  be  found  in  the  Oregon  decision  in  Phillips  v. 

23 

Kimwood  Machine  Co.     There,  an  employee  was  injured  when  a 

sanding  machine  "regurgitated"  a  piece  of  fiberboard  back  at 
him.   Although  the  theory  was  not  advanced  by  the  plaintiff, 
the  court  considered  the  manufacturer's  failure  adequately  to 
warn  of  the  danger  of  the  regurgitation  to  be  a  possible  defect 
which  would  render  the  machine  unreasonably  dangerous  under  §  402A 
In  holding  that  there  was  sufficient  evidence  for  the  jury  to 
find  that  the  manufacturer's  failure  to  warn  did  indeed  make  the 

product  unreasonably  dangerous,  the  court  overruled  an  earlier 

24 
decision,    which  held  the  negligence  and  strict  liability  theories 

to  be  identical  in  a  failure  to  warn  case.   The  distinction, 

stated  the  court,  was  that: 

In  a  strict  liability  case  we  are  talking 
about  the  condition  (dangerousness)  of  an 
article  which  is  sold  without  any  warning, 
while  in  negligence  we  are  talking  about 
the  reasonableness  of  the  manufacturer's 

actions  in  selling  the  article  without  a 

25 
warning. 

The  court  suggested  that  a  way  to  determine  the  danger- 
ousness of  the  article,  as  distinguished  from  the  seller's 
culpability,  is  to: 

assume  the  seller  knew  of  the  product's 
propensity  to  injure  as  it  did,  and  then 
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to  ask  whether,  with  such  knowledge,  he  would 

have  been  negligent  in  selling  it  without  a 

26 

warning. 

Nevertheless,  the  fact  that  this  test  relies,  to  a  great  extent, 
on  a  negligence  standard  demonstrates  that  the  Supreme  Court  of 
Oregon  could  not  escape  the  undeniable  interrelationship  of 

negligence  and  strict  liability  in  failure  to  warn  cases. 

27 

Indeed,  the  court  recognized  this  fact  in  its  opinion. 

The  view  of  the  Oregon  court,  that  strict  liability 

is  distinct  from  negligence  in  duty  to  warn  cases,  has  been 

2  8 
explicitly  followed  by  the  Colorado  Court  of  Appeals,    and  a 

similar  distinction  between  strict  liability  and  negligence  in 

failure  to  warn  cases  has  been  expressed  by  at  least  two  other 

29 
courts.     In  addition,  the  distinction  has  been  acknowledged  by 

a  number  of  leading  commentators.     Indeed,  the  current  favor 
of  the  Oregon  "different  standard"  analysis  suggests  that  courts 
are  ready  to  abandon  the  "identity"  analysis  in  duty  to  warn  cases 

The  confusion  between  the  two  approaches  may  be  attri- 
buted to  two  concrete  causes.   Part  of  the  problem  stems  from 

.31 

the  language  of  two  comments  to  §  402A.   Comment  1         requires 

that,  for  a  manufacturer  to  avoid  strict  liability  for  the 
allergic  reactions  which  some  users  may  have  to  its  product,  it 
must  warn  of  the  possibility  of  the  reaction  if  it  "has  knowledge, 
or  by  the  application  of  reasonable  human  skill  and  foresight 
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should  have  knowledge"  of  the  presence  of  the  allergenic 
ingredient  and  the  danger.   Comment  h  requires  the  seller  to 
warn  of  dangers  which  may  result  from  a  particular  use  of 

its  product,  where  it  "has  reason  to  anticipate  that  danger 

32 

may  result"  from  the  particular  use.     Both  comments  place 

the  emphasis  on  the  seller's  knowledge  of  the  dangers  that 
exist,  rather  than  on  the  dangerous  properties  of  the  product 
itself,  as  did  the  Oregon  court  and  its  followers. 

Nevertheless,  it  is  clear  that  the  major  source 
of  the  confusion  is  a  conceptual  one.   The  tests  as  to 
whether  a  product  is  unreasonably  dangerous  without  an 
adequate  warning  or  whether  a  manufacturer  is  negligent 
in  failing  to  provide  a  warning  both  involve  a  consideration 

of  the  danger  the  product  presented  to  the  unwarned  public 

33 

at  the  time  the  product  was  placed  on  the  market.     Since 

under  negligence  principles,  the  manufacturer  is  held 

34 
to  the  standard  of  an  expert  in  the  field,    there  is  no 

significant  difference  between  negligence  and  strict  liability 

unless  manufacturers  are  held  liable  for  failing  to  warn  of 

risks  which  were  unknowable  or  unforeseeable  when  the  product 

was  marketed.   Each  of  the  courts  that  has  attempted  to 

articulate  a  difference  between  negligence  and  strict 

liability  in  duty  to  warn  cases  has  invariably  held  the 

manufacturer  responsible  only  for  risks  known  at  the  time 
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35 
of  marketing.     Consequently,  under  the  present  state  of 

the  law,  negligence  and  strict  liability  in  warning  cases 

must  be  deemed  to  be  functional  equivalents. 

III. 

Factual  Considerations 

Even  though  the  legal  theories  upon  which 

particular  cases  have  been  brought  may  differ,  and  even 

though  these  theories  may  be  theoretically  quite  distinct, 

courts  nevertheless  appear  to  utilize  a  uniform  list  of 

factors  in  their  analysis  of  failure  to  warn  problems, 

regardless  of  the  ground  upon  which  these  problems  are 

raised.   While  some  of  these  factors  are  common  to  other 

types  of  products  liability  cases — especially  design  cases — 

36 
others  are  unique  to  failure  to  warn  situations. 

Most  courts  agree  that  the  seriousness  of  the  harm 

which  may  result  is  the  overriding  concern  in  determining 

whether  a  duty  to  warn  exists.   For  example,  in  Davis  v.  Wyeth 

37 
Laboratories,  Inc.    the  court  explicitly  gave  this  factor 

considerably  more  weight  than  others — such  as  the  probability 

of  the  harm.   The  court  held  that  the  fact  that  the  user  of 

the  defendant's  polio  vaccine  could  contract  a  paralyzing 

illness  necessitated  a  warnii.g,  even  though  the  probability 

of  this  happening  was  one  in  one  million.   The  court  considered 

the  vaccine  to  be  an  "unavoidably  dangerous"  product,  within 
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the  meaning  of  comment  k  to  §  402A,  and  therefore  regarded 

a  warning  as  essential.   In  addition  to  drugs,  dynamite 

38 
paraphernalia    and  certain  products  used  in  close 

39 
connection  with  children,  such  as  vaporizers,    have  been 

placed  in  this  category,  and  their  high  degree  of  danger 

will  usually  require  a  warning  to  be  given.   In  contrast, 

where  the  degree  of  potential  harm  is  not  so  great,  such  as 

the  injury  which  befalls  the  hypersensitive  user  of  hair 

40 
products,    a  warning  will  be  required  less  often. 

Courts  generally  require  that  the  serious  nature 

of  the  potential  harm  be  foreseeable  before  they  will  insist 

41 
on  a  warning.     Usually,  this  is  considered  a  matter  for 

42 
the  jury  to  decide.     However,  at  least  one  court  has  held 

that  an  injury  which  results  from  an  unintended  use  is 

43 
unforeseeable  as  a  matter  of  law. 

Generally,  if  the  probability  of  harm,  resulting 

from  a  failure  to  warn,  is  small,  the  duty  to  warn  will  be 

44 
held  to  exist  only  with  respect  to  the  most  serious  harms. 

However,  this  relationship  is  somewhat  obscured  by  the  fact 

that  courts  apply  different  standards  in  ascertaining  what 

probability  of  harm  necessitates  a  warning.   Texas  courts, 

for  example,  apparently  require  that  the  number  of  users, 

which  may  be  adversely  affected  by  a  product,  be  "appreciable" 

45 
before  a  manufacturer  must  warn  of  the  danger.     Other  courts, 
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however,  reject  this  analysis  and  hold  that  a  manufacturer 

has  a  duty  to  warn  even  where  the  harm  will  affect  "only  a 

46 
small  number  of  idiosyncratic  or  hypersensitive  users." 

However,  there  appears  to  be  a  factual  basis  which  lies 

behind  the  different  legal  standards  enunciated  by  these 

courts.   The  cases  treated  by  the  Texas  courts  involved 

injuries  to  plaintiff's  scalp  and  skin,  while  the  two 

primary  decisions  which  rejected  the  Texas  view  both 

involved  permanent  eye  damage.   The  Texas  courts'  probability 

standard  of  an  "appreciable"  number  of  users  may  thus  be 

understood  as  a  justification  for  an  implicit  holding  that 

the  harm  presented  by  the  product  was  not  serious  enough 

47 
to  require  a  warning. 

Another  aspect  of  "probability  of  harm"  which  tends 

to  deprive  it  of  a  uniform  meaning  is  that  courts  apply 

the  concept  to  radically  different  situations.   On  the 

one  hand,  courts  use  the  concept  to  describe  the  probability 

that  a  user  will  suffer  injury  in  the  absence  of  the  warning. 

This  application  includes  cases  where  the  warning  concerns 

48 
the  allergenic  properties  of  the  product,    as  well  as  those 

49 
where  dangers  result  from  improper  use  of  the  product. 

Clearly  in  these  cases,  the  provision  of  the  warning  will 

be  instrumental  in  reducing  the  probability  of  injury  in 
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the  use  of  the  product. 

On  the  other  hand,  courts  also  consider  the 

probability  of  injury  in  the  use  of  the  product,  irrespective 

of  whether  the  warning  is  given.   Cases  in  which  this 

probability  has  been  considered  include  those  involving 

50 
the  polio  vaccine,    as  well  as  those  which  deal  with 

warnings  as  to  idiosyncratic  allergic  reactions  from  the 

product,  where  the  user  has  no  way  of  determining  his 

51 
hypersensitivity  prior  to  exposure  to  the  product.     In 

neither  group  of  cases  has  a  warning  of  the  probabilities 

involved  been  regarded  as  reducing  the  number  of  injuries. 

The  concept  of  the  probability  of  harm  is  thus 

important  because  it  indicates  the  utility  of  a  warning  and 

the  proportion  of  potential  users  who  will  benefit  from  it. 

As  a  corollary  to  this  rule,  some  courts  hold  that  there  is 

52 

no  duty  to  warn  of  dangers  which  are  either  obvious,    or 

53 
generally  known.     Under  comment  j  to  §  402A,  strict  liability 

will  not  be  imposed  where  the  danger  or  potential  for  danger 

is  "generally  known  and  recognized." 

The  situation  sometimes  arises  where  the  general 

danger  of  a  product  is  obvious  or  generally  known  but  the 

specific  danger  is  not  so  apparent.   In  this  type  of  case 

courts  seem  to  use  two  approaches.   Some  courts  merely  state 
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that  the  "obviousness"  of  a  danger  refers  to  the  specific 

54 
risk  which  resulted  in  the  injury  which  occurred.     For 

55 
example,  in  Blim  v.  Newbury  Industries,  Inc.,    plaintiff 

was  injured  while  using  a  manually  operated  plastic  injector 
press.   The  court,  applying  Kansas  law,  held  that,  even 
though  the  general  danger  of  the  machine  was  obvious,  the 
specific  danger  of  the  interrelation  of  two  safety  devices 
so  that  each  one  depended  on  the  other  to  function   could 
not  be  anticipated  by  a  user,  and  thus  required  a  warning. 
Similarly,  in  Jonescue  v.  Jewel  Home  Shopping  Service ,    it 
was  held  that,  while  it  was  obvious  that  the  ingestion  of 
defendant's  all-purpose  cleaner  by  a  child  would  cause 
sickness,  it  was  not  obvious  as  a  matter  of  law  that  the 
ingestion  would  result  in  a  severe  illness  to  plaintiff's 
child  necessitating  a  two-week  stay  in  a  hospital. 

In  contrast  to  these  decisions,  other  courts  have 
used  a  foreseeability  standard,  holding  that  if  it  is  fore- 
seeable that  a  person  would  not  appreciate  the  risk  involved 

57 
in  a  product's  use,  then  its  danger  was  not  an  obvious  one. 

Under  either  standard,  the  issue  of  the  obviousness  of  the 

5  8 
danger  is  generally  sent  to  the  jury. 

The  foreseeability  of  the  use  is  sometimes  judged 

through  the  hindsight  gained  from  the  occurrence  of  the 


73 


injury  itself.   Some  courts  will  find  injuries  which 
result  from  the  use  and  even  the  misuse  of  products  to 
be  foreseeable  largely  because  of  the  mere  fact  that 
the  accident  did  occur.   Thus,  one  court  has  held  that 
it  was  foreseeable  that  a  minor  plaintiff  would  pour 
alcohol-based  perfume  onto  a  candle  in  order  to  scent  it, 

and  therefore  held  the  manufacturer  liable  for  failing  to 

59 
warn  of  the  perfume's  f lammability .     Other  courts  take 

a  more  restrictive  view  of  foreseeability ,  and  hold  that 

the  duty  to  warn  will  arise  only  when  the  expected  users  of 

a  product  can  reasonably  be  assumed  to  be  ignorant  of  the 

dangers  in  the  product.     Thus,  where  a  product  is  sold  to, 

and  used  by,  members  of  a  trade,  no  warning  will  be  required 

if  the  danger  is  obvious  to  a  typical  member  of  the  trade. 

The  identity  of  the  foreseeable  users  to  whom 

the  duty  to  warn  is  owed  has  posed  difficulties  to  courts 

in  other  contexts  as  well.   Under  the  Restatement,  a 

manufacturer  will  be  liable  to  users  of  his  product,  even 

though  they  obtained  the  product  through  third  parties.   This 

rule  is  applicable  under  either  a  negligence   or  strict 

liability  theory   of  recovery.   In  the  duty  to  warn  situation, 

the  question  arises  whether  a  warning  to  the  third  person  of 

the  product's  dangers  is  sufficient  to  discharge  the 

manufacturer's  duty  to  the  user.   To  answer  this  question, 
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it  becomes  essential  to  identify  the  "position  of  the 

64 
supplier  in  the  distributive  structure." 

Generally,  where  a  manufacturer  sells  its  product 

in  bulk  to  a  distributor,  who  then  packages  the  article 

for  retail  sales,  the  manufacturer  will  discharge  its  duty 

with  a  warning  to  the  distributor.   The  distributor  will 

then  be  reasonably  expected  to  pass  the  warning  on  to  the 

ultimate  purchaser  or  user.     So  also  will  the  duty  be 

discharged  by  a  warning  to  a  purchaser  who  is  a  professional 

6  fi 
under  whom  the  ultimate  user  will  work.     Similarly,  it  is 

well  settled  that  the  duty  to  warn  users  of  prescription 

drugs  is  normally  fulfilled  by  the  manufacturer's  communication 

to  the  prescribing  physician  by  way  of  package  inserts, 

letters    and  occasionally  detail  men. 

However,  the  rule  is  not  an  absolute  one,  and 

where  there  are  circumstances  which  show  that  the  ultimate 

user  would  not  be  adequately  apprised  of  the  dangers  through 

third  persons,  courts  will  require  the  manufacturer  to 

communicate  the  warning  directly  to  the  user.   For  example, 

69 
in  Davis  v.  Wyeth  Laboratories,  Inc. ,    the  court  held  that 

the  widespread  distribution  of  defendant's  oral  polio  vaccine 

through  mass  clinics  necessitated  that  the  warning  be  given 

in  advertising  which  would  reach  the  potential  users  directly. 

In  the  absence  of  the  usual  prescribing  doctor's  supervision, 
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the  court  found  the  package  insert  warnings  insufficient 
to  bring  the  danger  to  the  attention  of  the  user. 

One  court  has  adopted  a  two-pronged  test  to 

determine  whether  a  warning  to  the  third  person  is  sufficient 

70 
in  this  type  of  case.   In  Jackson  v.  Coast  Paint  &  Lacquer  Co., 

the  court's  inquiry  as  to  the  adequacy  of  the  warning  was 
directed  at:   (1)  whether  there  was  actual  control  or 
supervision  of  the  ultimate  user  by  the  intermediary;  and 
(2)  the  ease  and  expense  of  providing  a  warning  to  the 
ultimate  user.   The  court  found  that,  since  there  was  no 
actual  supervision  by  plaintiff's  employer,  and  since  a 
warning  label  could  have  easily  been  affixed  to  the  product, 
the  warning  to  the  employer  was  inadequate. 

While  most  of  the  factors  courts  consider  in 
evaluating  the  scope  and  discharge  of  the  duty  to  warn  are 
grounded  in  the  nature  of  the  product  itself,  courts  some- 
times also  look  to  other  statements  made  by  sellers  about 
their  product.   Courts  will  frequently  find,  for  example, 
that  there  is  a  higher  standard  by  which  to  judge  the  duty 

to  warn  where  the  manufacturer  has  made  representations  of 

71  72 

the  safety  of  its  product.     In  McCormack  v.  Hankscraft, 

the  infant  plaintiff  was  injured  when  defendant's  vaporizer 
tipped  over,  spilling  boiling  water  out  of  a  jar.   The 
vaporizer  had  been  represented  by  the  manufacturer  as 
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"safe,"  practically  "foolproof"  and  "tip-proof."   The 
absence  of  a  warning  as  to  the  existence  of  any  danger 
presented  by  the  boiling  water  in  the  vaporizer,  in  light 

of. the  representations  of  safety,  was  held  to  be  a  defect 

73 
rendering  the  product  "unreasonably  dangerous." 

Strict  liability  for  a  failure  to  warn,  when  the 

manufacturer  has  made  representations  of  the  safety  of  its 

product,  may  also  be  predicated  on  the  rule  stated  in  the 

Restatement  (Second)  of  Torts  §  402B.   That  section  holds  the 

manufacturer  liable  for  the  misrepresentation  where  the 

consumer  has  justifiably  relied  on  it,  even  though  the 

manufacturer  was  not  negligent.   Thus,  in  Crocker  v.  Winthrop 

74 
Laboratories,  Division  of  Sterling  Drug,  Inc. ,    the  court 

held  that,  even  though  plaintiff's  idiosyncratic  addiction 

to  defendant's  drug  could  not  possibly  have  been  foreseen, 

the  manufacturer,  by  representing  the  drug  as  non-addictive, 

75 
could  nevertheless  be  held  liable  under  §  402B. 

Analogous  to  situations  where  representations  of 

safety  have  been  given  are  those  where  the  manufacturer  has 

over-promoted  its  product  so  that  the  warnings  it  has  provided 

as  to  the  limits  of  its  safe  use  are  negated.     Thus, 

warnings  which  would  normally  be  adequate  will  be  found  to 

be  inadequate  if  there  has  been  over-promotion  of  the  product. 

While  there  seems  to  be  some  theoretical  question  as  to 
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whether  the  basis  of  liability  is  the  failure  to  warn  or  the 

77 
over-promotion  itself,    the  question  will  usually  be  sent 

to  the  jury  as  part  of  the  general  issue  of  the  adequacy 

7  8 
of  the  warning. 

A  similar  theoretical  difficulty  arises  when  courts 

attempt  to  impose  liability  on  manufacturers  for  giving 

instructions  for  the  proper  use  of  their  products,  without 

explaining  the  consequences  of  improper  use.   Users  who  fail 

to  follow  these  instructions  and  are  injured  often  try  to 

predicate  the  manufacturers1  liability  on  a  failure  to  warn 

of  the  latent  dangers  which  may  result  from  a  departure  from 

the  directions.   Most  courts  treat  the  problem  as  one  of 

foreseeability ,  holding  that,  if  improper  use  is  foreseeable 

and  the  dangerous  consequences  of  improper  use  are  not 

readily  apparent  to  the  user,  the  manufacturer  will  be  held 

79 
to  a  duty  to  warn  of  the  consequences.     This  foreseeability 

8  0 
issue  will  normally  be  sent  to  the  jury. 

81 
Thus,  in  D'Arienzo  v.  Clairol,  Inc.,    plaintiff  was 

injured  when  she  used  defendant's  hair  dye  without  performing 

a  hypersensitivity  patch  test  as  instructed  by  directions 

which  came  with  the  product.   She  had  previously  performed  the 

test  several  times  when  she  had  used  the  hair  dye,  and  received 

negative  results.   The  court  held  that  a  jury  could  find 

the  directions  inadequate,  inasmuch  as  they  failed  to  inform 
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the  user  of  the  purpose  of  performing  the  patch  test  prior 
to  each  use.   The  court  said  the  issue  was  whether  the 

directions  were  of  an  intensity  sufficiently  adequate  to 

82 

apprise  the  user  of  the  danger. 

Where  the  situation,  rather  than  the  product, is 

dangerous,  however,  courts  will  approach  the  problem  differently 

8  3 

Thus,  in  Madrid  v.  Mine  Safety  Appliance  Co.,    the  court, 

applying  New  Mexico  law,  held  that  the  user,  aware  of  the 
dangerous  fumes  in  crude  oil  storage  tanks,  could  not  rely 
on  the  safety  of  gas  masks,  absent  instructions  from  the 
manufacturer  that  the  mask  was  fit  for  the  specific  dangerous 

use.   This  holding  denied  recovery  on  either  a  negligence  or 

84 
a  strict  liability  theory. 

IV. 

Conclusion 

Despite  the  growing  reliance  on  the  failure  to  warn 

as  a  basis  for  imposing  liability  on  manufacturers  for  injuries 

which  result  from  the  use  of  their  products,  confusion  still 

reigns  as  to  the  theoretical  basis  of  this  liability.   Thus, 

although  most  courts  rely  on  the  same  factors  in  determining 

whether  the  duty  has  been  discharged,  a  growing  trend  indicates 

an  attempt  to  distinguish  liability  based  on  negligence  from 

strict  liability  in  the  failure  to  warn  area.   The  chief  reason 

for  the  courts1  disunity  on  this  matter  stems  from  a  conceptual 
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identity  found  in  both  theories.   Both  theories  test  the 
dangerous  nature  of  a  product  which  would  require  warning 
from  the  point  of  view  of  the  greatest  degree  of  knowledge. 
Nevertheless,  the  factors  at  play  under  either  theory 
remain  the  same.   Thus,  the  more  serious  the  harm,  the  greater 
the  probability  of  the  harm  and  the  less  obvious  the  danger, 
the  greater  will  be  the  likelihood  that  courts  will  require 
the  manufacturer  to  warn  of  the  hazards  involved  in  the  use 
of  his  product. 
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NOTES 


1.  Sterling  Drug,  Inc.  v.  Yarrow,  408  F . 2d  978  (8th  Cir.  1969)  (applying 
South  Dakota  law) ;  Gherna  v.  Ford  Motor  Co.,  246  Cal.  App .  2d  639,  55  Cal. 
Rptr.  9  4  (19  66);  Restatement'  (Second)  of  Torts  §  388  (1965). 

2.  Basko  v.  Sterling  Drug,  Inc.,  416  F.2d  417  (2d  Cir.  1969)  (applying 
Connecticut  law);  Cannifax  v.  Hercules  Powder  Co.,  237  Cal.  App.  2d  44,  46 
Cal.  Rptr.  552  (1965);  Restatement  (Second)  of  Torts  §  402A. 

3.  Davis  v.  Wyeth  Laboratories,  Inc.,  399  F . 2d  121  (9th  Cir.  1968)  (applying 
Montana  law) . 

4.  Walsh  v.  National  Seating  Co.,  411  F.  Supp.  564,  570  (D.  Mass.  1976).   Failure 
to  warn  has  been  cited  as  the  most  common  basis  of  a  manufacturer's  liability 
in  prescription  drug  cases.   See  Merrill,  "Compensation  for  Prescription  Drug 
Injuries,"  59  Va .  L.  Rev.  1  (1973). 

5.  See,  e.g. ,  Jackson  v.  Coast  Paint  &  Lacquer  Co.,  499  F . 2d  809  (9th  Cir.  1974) 
(applying  Montana  law) ;  Basko  v.  Sterling  Drug,  Inc.,  supra  note  2;  Barth  v. 

3.F.  Goodrich  Tire  Co.,  265  Cal.  App.  2d  228,  71  Cal.  Rptr.  306  (1968). 

But  see  Hasson  v.  Ford  Motor  Co.,  51  Cal.  App.  3d  104,  123  Cal.  Rptr.  798  (1975) 

6.  See  Annot. ,  "Failure  to  Warn  as  Basis  of  Liability  Under  Doctrine  of  Strict 
Liability  In  Tort,"  53  A.L.R.3d  239,  §  2[b]  (1973);  Noel,  "Products  Defective 
Because  of  Inadequate  Directions  or  Warnings,"  23  S. W.L.J.  256,  260  (1969). 

7.  See,  e.g. ,  Wagner  v.  Larsen  257  Iowa  1202,  136  N.W.2d  312  (1965);  Penn  v. 
Inferno  Manufacturing  Corp.,  199  So.  2d  210  (La.  App.),  af f 'd,  251  La.  27,  202 
So.  2d  649  (1967)  . 

8.  E^g. ,  Tinnerholm  v.  Parke-Davis  &  Co.,  285  F.  Supp.  432  (S.D.N.Y.  1968),  aff 'd, 
411  F.2d  48  (2d  Cir.  1969) .   See  also  Merrill,  supra  note  4,  59  Va .  L.  Rev. 

at  38. 

9 .  See  infra. 

10 .  See  infra . 

11.  Supra  note  3. 

12.  399  F.2d  at  126.   The  court  added,  "The  difference  is  largely  one  of  terminology. 
Id. 

13.  Id.  at  127.   See  also  Basko  v.  Sterling  Drug,  Inc.,  supra  note  2,  where  the 
Second  Circuit  Court  of  Appeals  held  that  the  jury  need  not  be  instructed 
on  negligence  and  breach  of  warranty  if  strict  liability  instructions  had 
been  given.   The  court,  as  to  the  negligence  count,  stated: 

If  there  is  any  negligence  in  this  case,  it 
grows  out  of  the  fact  that  defendant  may  not 
have  adequately  warned  of  known  or  reasonably 
foreseeable  idiosyncratic  reactions,  and  .  .  . 
this  is  precisely  what  plaintiff  must  establish 
to  make  out  a  case  of  strict  liability  under 
comment  k.   Since  the  two  theories  are  virtually 
identical,  separate  instructions  were  not  necessary. 

416  F.2d  at  427.   The  court's  reference  is  to  Comment  k  of  §  402A  of 
the  Restatement  (Second)  of  Torts.   See  infra  note  14.   The  view  that  the 
three  theories  of  liability  provide  identical  standards  with  respect  to  a 
manufacturer's  duty  to  warn  is  supported  by  commentators  as  well.   See 
Kidwell,  "The  Duty  to  Warn:   A  description  of  the  Model  of  Decision,"  53 
Tex.  L.  Rev.  1375  (1975),  where  it  is  observed: 

No  relevant  differences  appear  to  distinguish 
the  three  theories  (negliqence,  strict  liability, 
breach  of  implied  warranty)  in  the  duty-to-warn 
context  because  recovery  under  any  theory  requires 


the  proof  of  identical  facts,  proof  of  injury, 
and  proof  that  defendant  knew  or  should  have 
known  of  the  risk  of  injury  and  did  not  warn 
plaintiff . 

53  Tex.  L.  Rev,  at  1377-78.   See  also  Merrill,  supra  note  4,  59  Va .  L.  Rev, 
at  31;  Whitford,  "Strict  Products  Liability  and  the  Automobile  Industry," 
1968  Wis.  L.  Rev.  83. 

14.  Section  388  provides: 

One  who  supplies  directly  or  through  a  third 
person  a  chattel  for  another  to  use  is  subject 
to  liability  to  those  whom  the  supplier  should 
expect  to  use  the  chattel  with  the  consent  of 
the  other  or  to  be  endangered  by  its  probable 
use,  for  physical  harm  caused  by  the  use  of 
the  chattel  in  the  manner  for  which  and  by  a 
person  for  whose  use  it  is  supplied,  if  the 
supplier 

(a)  knows  or  has  reason  to  know  that  the  chattel 
is  or  is  likely  to  be  dangerous  for  the 

use  for  which  it  is  supplied,  and 

(b)  has  no  reason  to  believe  that  those  for 
whose  use  the  chattel  is  supplied  will 
realize  its  dangerous  condition,  and 

(c)  fails  to  exercise  reasonable  care  to 
inform  them  of  its  dangerous  condition  or 
of  the  facts  which  make  it  likely  to  be 
dangerous . 

(emphasis  added) .   Section  402A  declares  that  the  seller  of  a  product  in  a 
defective  condition,  which  is  "unreasonably  dangerous"  to  the  user  or 
consumer,  is  subject  to  liability  for  physical  injury  caused  by  the 
product.   Comment  j  to  §  402A  provides,  in  part: 

In  order  to  prevent  the  product  from  being 
unreasonably  dangerous,  the  seller  may  be 
required  to  give  directions  or  warning,  on  the 
container,  as  to  its  use. 

Comment  k  to  §  402A  relieves  from  liability  sellers  of  certain  products 
which  are  "inherently  unsafe,"  as  long  as  proper  warnings  are  given. 

15.  Supra  note  1. 

16.  408  F.2d  at  993. 

17.  Incollingo  v.  Ewing,  444  Pa.  263,  282  A. 2d  206  (1971). 

18.  282  A. 2d  at  220.   For  another  early  products  liability  case  injecting 
incidents  of  §  402A  into  its  negligence  standard,  see  Gherna  v.  Ford  Motor 
Co.,  supra  note  1.   Although  there  is  a  growing  dispute  as  to  the  identity 
approach,  see  infra,  it  is  still  used  in  some  recent  cases.   In  Jones  v. 
Hittle  Service,  Inc.,  549  P . 2d  1383  (Kan.  1976),  for  example,  the  plaintiff 
alleged  that  the  failure  to  warn  of  dangers  of  propane  gas  subjected  the 
defendant  to  liability  under  all  three  theories.   The  court,  however, 
treated  the  three  theories  as  presenting  a  single  issue  of  liability. 

19.  Tucci  v.  Bossert,  385  N.Y.S.2d  328,  330  (App .  Div.  1976). 

20.  Id.   See_also  Codling  v.  Paglia,  32  N.Y.2d  330,  345  N.Y.S.2d  461  (1973). 

21.  Supra  note  5. 
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22.  499  F.2d  at  812. 

23.  269  Ore.  485,  525  P. 2d  1033  (1974). 

24.  Anderson  v.  Klix  Chemical,  256  Ore.  199,  472  P . 2d  806  (1970). 

25.  525  P. 2d  at  1039. 

26.  Id. 

27.  It  is  apparent  that  the  language  being  used 

in  the  discussion  of  the  above  problems  is 
largely  that  which  is  also  used  in  negligence 
cases,  i.e.,  "unreasonably  dangerous,"  "have 
reasonably  anticipated,"  "reasonably  prudent 
manufacturer,"  etc.   It  is  necessary  to  remember 
that  whether  the  doctrine  of  negligence,  ultra- 
hazardousness ,  or  strict  liability  is  being 
used  to  impose  liability,  the  same  process  is 
going  on  in  each  instance,  i.e.,  weighing  the 
utility  of  the  article  against  the  risk  of  its 
use.   Therefore,  the  same  language  and  concepts 
of  reasonableness  are  used  by  courts  for  the 
determination  of  unreasonable  danger  in  products 
liability  cases. 

Id.  (emphasis  in  original) . 

28.  Hamilton  v.  Hardy,  549  P. 2d  1099  (Colo.  App.  1976). 

29.  See  Berkebile  v.  Brantly  Helicopter  Corp.,  337  A. 2d  893  (Pa.  1975);  Haugen  v, 
Minnesota  Mining  &  Manufacturing  Co.,  550  P . 2d  71  (Wash.  App.  1976).   In 
Berkebile,  the  distinction  was  expressed: 

It  must  be  emphasized  that  the  test  of  the 
necessity  of  warnings  or  instructions  is  not 
to  be  governed  by  the  reasonable  man  standard. 
In  the  strict  liability  context  we  reject 
standards  based  upon  what  the  "reasonable"  consumer 
could  be  expected  to  know,  or  what  the  "reasonable" 
manufacturer  could  be  expected  to  "foresee"  about 
the  consumers  who  use  his  product.  *  *  *   Rather, 
the  sole  question  here  is  whether  the  seller 
accompanied  his  product  with  sufficient  instructions 
and  warnings  so  as  to  make  his  product  safe.   This 
is  for  the  jury  to  determine. 

337  A. 2d  at  902  (citations  omitted). 

30.  See  Noel,  supra  note  6,  23  S. W.L.J,  at  267.   Frumer  &  Friedman  have  been 
quoted  with  approval  in  Haugen,  supra  note  29,  as  stating: 

While  the  distinction  drawn  between  a  negligent 

failure  to  warn  and  the  warning  requirements 

for  strict  tort  purposes  might  seem  illusive, 

it  is  nonetheless  quite  significant  because 

it  clearly  points  out  the  different  bases  for 

the  two  theories.   Under  the  strict  tort  doctrine 

the  emphasis  is  on  the  product  and  the  danger 

it  poses  to  the  public,  while  under  the  negligence 

concept  the  emphasis  is  on  the  reasonableness 

of  the  conduct  of  the  manufacturer .   The  degree 

of  care  exercised  by  the  manufacturer  is  irrelevant 

for  strict  tort  purooses .   Since  foreseeability 

is  not  germane  in  a  strict  tort  setting,  the 
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question  arises  whether  or  not  a  manufacturer 
is  liable  for  failure  to  warn  even  though  he 
could  not  have  discovered  the  danger  with  the 
exercise  of  due  care.  *  *  *   If  the  manufacturer 
is  liable  for  defective  desiqn  or  defective 
construction  without  regard  to  the  deqree  of 
care  exercised  in  manufacturing  the  product, 
there  is  no  logical  reason  why  liability  should 
be  denied  where  the  product  poses  a  danger  to  the 
public  because  of  a  lurking  danger  which  was 
not  exposed  by  the  manufacturer. 

2  L.  Frumer  &  M.  Friedman,  Products  Liability  §  16A[4]  at  3-336.3  (1976) 
(footnote  omitted) . 

31.  Supra  note  14. 

32.  Restatement  (Second) of  Torts  §  402A,  comment  h  (1965). 

33.  Hamilton  v.  Hardy,  supra  note  28. 

34.  See,  e.g. ,  Schenebeck  v.  Sterling  Drug,  423  F . 2d  919  (8th  Cir.  1970)  (applying 
Louisiana  law);  Garst  v.  General  Motors  Corp.,  207  Kan.  2,  484  P. 2d  47  (1971); 
Micallef  v.  Miehle  Co.,  Division  of  Miehle-Goss  Dexter,  Inc.,  39  N.Y.2d 

376,  384  N.Y.S.2d  115  (1976). 

35.  Hamilton  v.  Hardy,  supra  note  2  8;  Cunningham  v.  Charles  Pfizer  &  Co.,  5  32  P . 2d 
1377  (Okla.  1974);  Phillips  v.  Kimwood  Machine  Co.,  supra  note  23. 

36.  See  Kidwell,  supra  note  13,  in  which  several  of  the  factors  listed  here  are 
discussed . 

37.  Supra  note  3. 

38.  Hall  v.  E.I.  duPont  deNemours  &  Co.,  345  F.  Supp.  353  (E.D.N.Y.  1972); 
Cannifax  v.  Hercules  Powder  Co.,  supra  note  2. 

39.  McCormack  v.  Hankscraft  Co.,  278  Minn.  322,  154  N.W.2d  488  (1967). 

40.  Mountain  v.  Procter  &  Gamble  Co.,  312  F.  Supp.  534  (D.  Wis.  1970);  Alberto- 
Culver  Co.  v.  Morgan,  444  S.W.2d  770  (Tex.  Civ.  App.  1969). 

41.  2  Frumer  &  Friedman,  supra  note  30,  §  8.03[1]  at  161. 

42.  See,  e.g . ,  Basko  v.  Sterling  Drug,  Inc.,  supra  note  2. 

43.  Barnes  v.  Litton  Industrial  Products,  490  F.  Supp.  1353  (E.D.  Va .  1976). 

44.  Kidwell,  supra  note  13,  53  Tex.  L.  Rev,  at  1403. 

45.  Alberto-Culver  Co.  v.  Morgan,  supra  note  40;  Cudmore  v.  Richardson-Merrell, 
Inc.,  398  S.W.2d  460  (Tex.  Civ.  App.  1966). 

46.  See,  e.g. ,  Basko  v.  Sterling  Drug,  Inc.,  supra  note  2,  416  F . 2d  at  430;  Sterling 
Drug  Co.  v.  Cornish,  370  F.2d  82  (8th  Cir.  1966)  (applying  Missouri  law). 

47.  Indeed,  the  Supreme  Court  of  Texas  has  criticized  the  "appreciable"  number 
test  used  in  Cudmore  and  Alberto-Culver  in  Crocker  v.  Winthrop  Laboratories, 
Division  of  Sterling  Drug,  Inc.,  514  S.W.2d  429  (Tex.  1974),  for  the  same 
reason  it  was  rejected  in  the  Sterling  Drug  cases.   In  this  regard  the  court 
stated  that  the  failure  to  warn  of  a  danger  cannot  always  be  excused  by 

the  mere  fact  that  the  potentially  endangered  users  are  few  in  number. 
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48.  See,  e.g. ,  D'Arienzo  v.  Clairol,  Inc.,  125  N.J.  Super.  224,  310  A. 2d  106 
(1973);  Perma-Strate  Co.  v.  Gemus,  58  Tenn.  App.  325,  430  S.W.2d  665 
(1968) . 

49.  See,  e.g. ,  Casetta  v.  United  States  Rubber  Co.,  260  Cal.  App.  2d  792,  67 
Cal.  Rptr.  645  (1968)  . 

50.  E.g.,  Davis  v.  Wyeth  Laboratories,  Inc.,  supra  note  3;  Regis  v.  Wyeth 
Laboratories,  Inc.,  491  F.2d  1264  (5th  Cir.),  cert,  denied,  419  U.S.  1096 

(1974)  (applying  Texas  law). 

51.  E.g. ,  Kaempfe  v.  Lehn  &  Fink  Products  Corp.,  21  App.  Div.  2d  197,  249  N.Y.S.2d 
840  (1964);  Alberto-Culver  Co.  v.  Morgan,  supra  note  40. 

52.  See,  e.g. ,  Posey  v.  Clark  Equipment  Co.,  409  F . 2d  560  (7th  Cir.  1969),  cert- 
denied,  396  U.S.  940  (1969)  (applying  Indiana  law).   See  also  2  Hursh  &  Bailey, 
American  Law  of  Products  Liability  2d  §  8:15  at  181  (19741  . 

53.  See,  e.g. ,  Vroman  v.  Sears,  Roebuck  &  Co.,  387  F.2d  732  (6th  Cir.  1967)  (applying 
Michigan  law).  For  a  fuller  treatment  of  obvious  and  commonly  known  dangers,  see 
section  IV,  "A  Manufacturer's  Duty  to  Design  Its  Product  Properly,"  pp.  30-33  supra, 

54.  Haugen  v.  Minnesota  Mining  &  Manufacturing  Co.,  supra  note  29. 

55.  443  F.2d  1126  (10th  Cir.  1971). 

56.  16  111.  App.  3d  339,  306  N.E.2d  312  (1973).   The  Jonescue  court  recognized  a 
nexus  between  the  "obviousness"  and  "severity"  of  a  product's  danger: 

The  degree  of  care  to  be  exercised  by  the 
manufacturer  is  proportionate  to  the  seriousness 
of  the  consequences  which  are  reasonably  to  be 
anticipated  from  the  conduct  in  question.  *  *  * 
Similarly,  the  more  serious  the  consequences 
resulting  from  the  foreseeable  but  unintended 
use  of  a  product  such  as  the  Jetco  cleaner 
involved  here,  the  less  expected  and  hence  the  less 
obvious  those  consequences  would  appear  to  the 
user. 

306  N.E.2d  at  317  (citations  omitted). 

57.  See,  e.g.,  McCormack  v.  Hankscraft  Co.,  supra  note  39. 

58.  Jackson  v.  Coast  Paint  &  Lacquer  Co.,  supra  note  5;  Rindlisbaker  v.  Wilson, 
95  Idaho  752,  519  P. 2d  421  (1974). 

59.  Moran  v.  Faberge ,  Inc.,  273  Md .  538,  332  A. 2d  11  (1975). 

60.  Burton  v.  L.O.  Smith  Foundry  Products  Co.,  529  F.2d  108  (7th  Cir.  1976) 
(applying  Indiana  law);  Martinez  v.  Dixie  Carriers,  Inc.,  529  F.2d  457 
(5th  Cir.  1976)  (applying  Texas  law). 

61.  See,  e.g. ,  Eyster  v.  Borg-Warner  Corp.,  137  Ga .  App.  702,  206  S.E.2d  668  (1974). 

6 2 .  Restatement  (Second)  of  Torts  §  388  (1965). 

63.  Restatement  (Second)  of  Torts  §  402A  (1965). 

64.  Kidwell,  supra  note  13,  53  Tex.  L.  Rev,  at  1399. 

65.  Jones  v.  Hittle  Service,  Inc.,  supra  note  18;  Morris  v.  Shell  Oil  Co.,  46  7  S.W.2d 
39  (Mo.  1971). 


66.  Jacobson  v.  Colorado  Fuel  &  Iron  Corp.,  409  F.2d  1263  (9th  Cir.  1969)  (applying 
Montana  law);  Barnes  v.  Litton  Industrial  Products,  supra  note  43. 

67.  Basko  v.  Sterling  Drug,  Inc.,  supra  note  2.   The  reasons  that  package  insert 
warnings  to  doctors  are  held  sufficient  are  manifold.   Doctors  make  the 
ultimate  decision  as  to  whether  the  drug  will  be  prescribed  for  a 
particular  patient.   They  are  certainly  best  able  to  appreciate  the  risk 

of  harm  and  to  weigh  it  against  the  utility  of  the  drug.   They  are, 
therefore,  the  "learned  intermediaries"  between  the  manufacturer  and  the 
consumer.   See  Gravis  v.  Parke-Davis  &  Co.,  502  S.W.2d  863  (Tex.  App.  1973). 
Furthermore,  it  has  been  suggested  that  some  warnings  may  disturb  patients 
to  a  degree  that  they  will  fail  to  utilize  a  needed  treatment.   See 
Karp  v.  Cooley,  349  F.  Supp .  827  (S.D.  Tex.  1972). 

68.  Sterling  Drug  Co.  v.  Yarrow,  supra  note  1. 

69.  Supra  note  3. 

70.  Supra  note  5. 

71.  See  Comment  b  to  the  Restatement  (Second)  of  Torts  §  388  (1965),  where  it  is 
stated  that  a  supplier  is  liable  "if  by  word  or  deed  he  leads  those  who  are 
to  use  the  chattel  to  believe  it  to  be  of  a  character  or  in  a  condition 
safer  for  use  than  he  knows  it  to  be  or  to  be  likely  to  be." 

72.  Supra  note  39. 

73.  154  N.W.2d  at  499. 

74.  Supra  note  47. 

75.  It  should  be  noted  that  the  Crocker  court  failed  to  uphold  the  jury's 
finding  that  a  warning  of  the  drug's  addictive  potential  would  be  required 
under  a  strict  liability  theory,  even  in  the  absence  of  the  manufacturer's 
representations  of  safety.   This  holding  was  apparently  based  on  the  fact 
that  plaintiff's  unusual  reaction  to  the  drug  could  not  have  been  foreseen 
at  the  time  the  drug  was  placed  on  the  market.   Thus  the  Crocker  court 
equated  the  strict  liability  concept  of  the  duty  to  warn  with  the 
negligence  concept. 

76.  Love  v.  Wolf,  249  Cal .  App.  2d  822,  58  Cal .  Rptr .  42  (1967). 

77.  Id.,  58  Cal.  Rptr.  at  49. 

78.  Incollingo  v.  Ewing ,  supra  note  17. 

79.  Alman  Bro .  Farms  &  Feed  Mill,  Inc.  v.  Diamond  Lab,  Inc.,  437  F . 2d  1295 

(5th  Cir.  1971)  (applying  Mississippi  law);  Casetta  v.  United  States 
Rubber  Co. ,  supra  note  49. 

80.  Indiana  National  Bank  v.  DeLanal  Separator  Co.,  389  F . 2d  674  (7th  Cir.  1968) 
(applying  Indiana  law);  Casetta  v.  United  States  Rubber  Co.,  supra  note  49. 

But  see  Sabick  v.  Outboard  Marine  Corp.,  131  Cal.  Rptr.  703  (Cal.  App.  1976), 

where  the  court  held  that  the  instructions  provided  by  a  manufacturer  as 

to  the  use  of  an  over-the-land  vehicle  were  an  inadequate  warning  as  a  matter 

of  law,  as  to  the  danger  that  the  vehicle  would  tip  over  going  downhill 

at  a  slow  speed. 

81.  125  N.J.  Super.  224,  310  A. 2d  106  (1973). 

82.  310  A. 2d  at  110.   But  see  Stigler  v.  Bell,  276  So.  2d  799  (La.  App.  1973) 
(where  the  court  held  that  the  absence  of  any  warning  of  the  consequences 
of  unclogging  the  top  of  a  spray  paint  can  with  a  pin,  where  the  directions 
provided  for  another  method,  was  not  negligent  as  a  matter  of  law). 
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13.  466  F.2d  856  (10th  Cir.  1973)  (applying  New  Mexico  law). 

14.  See  also  Gauthier  v.  Sperry  Rand,  Inc.,  252  So.  2d  129  (La.  App .  1971) 
(holding  that  a  "safety"  sign  on  a  baler,  which  told  users  not  to  clean, 
lubricate  or  adjust  the  machine  while  it  was  in  motion,  was  a  sufficient 
warning  even  though  it  made  no  mention  of  the  consequences  of  improper 
use)  . 
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d.   How  the  Conduct  of  the  User  or  Consumer  Will  Affect 
His  Claim 
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HOW  THE  CONDUCT  OF  THE  USER  OR  CONSUMER 
WILL  AFFECT  HIS  CLAIM 

I. 

Introduction 
Products  liability  suits  which  are  based  on  negli- 
gence have  traditionally  been  subject  to  the  defenses  of  assump- 
tion of  risk  and  contributory  negligence.   The  distinction  be- 
tween the  two  defenses  has  been  said  to  be  that: 

[A] ssumption  of  risk  is  a  matter  of 
knowledge  of  the  danger  and  intelligent 
acquiescence  in  it,  while  contributory 
negligence  is  a  matter  of  some  fault 
or  departure  from  the  standard  of  conduct 
of  the  reasonable  man,  however  unaware, 
unwilling,  or  even  protesting  the  plain- 
tiff may  be.    *  *  *    The  significant 
difference,  where  there  is  one,  is  likely 
to  be  one  between  risks  which  were  in 
fact  known  to  the  plaintiff,  and  risks 
which  he  merely  might  have  discovered 
by  the  exercise  of  ordinary  care. 

Assumption  of  risk  and  contributory  negligence  are 

generally  treated  as  affirmative  defenses  in  negligence  actions, 

2 

and  the  burden  of  establishing  them  rests  with  the  defendant. 

In  addition  to  these  defenses,  it  has  been  held  that  a  manufacturer 
may  be  relieved  of  liability  for  the  allegedly  defective  condition 

of  his  product  if  the  defect  were  patent,  and  the  danger  it  pre- 

3 
sented  was  obvious,  or  should  have  been  obvious,  to  the  plaintiff. 
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The  rationale  for  the  patent  danger  rule  is  that  a  manufacturer 
is  under  no  duty  to  guard  against  injury  from  a  source  which 
is  manifestly  dangerous.   However,  since  the  element  of  duty 
is  a  part  of  the  plaintiff's  case  in  a  negligence  action,  the 
burden  of  showing  that  the  dangerous  condition  of  a  product 
was  not  obvious  lies  with  the  plaintiff.   Many  jurisdictions 
no  longer  follow  the  patent  danger  rule. 

Except  to  the  extent  that  it  has  been  modified  by 
the  adoption  of  comparative  negligence,  contributory  negligence 
remains  a  viable  defense  in  products  liability  actions  based 
on  negligence.   However,  jurisdictions  are  divided  as  to 
whether  the  comparative  fault  concept  is  applicable  to  all 
types  of  the  plaintiff's  conduct.   While  some  courts  have 

interpreted  apportionment  of  fault  statutes  as  being  applicable 

4 
to  assumption  of  risk,   others  have  concluded  that  assumption 

of  risk  remains  a  complete  defense,  notwithstanding  the  existence 

5 
of  a  comparative  negligence  statute. 

The  patent  danger  rule  retains  its  vitality  in  prod- 
ucts liability  actions  grounded  in  negligence  in  some  jurisdic- 
tions.  Since  a  determination  of  the  question  of  duty  is 
usually  a  matter  for  the  court,  rather  than  the  jury,  a  finding 
that  the  defect  was  an  obvious  one  will  usually  result  in  a 
directed  verdict  for  the  defendant  in  these  jurisdictions.    On 
the  other  hand,  a  trend  toward  abolition  of  the  patent  danger 

rule  may  be  indicated  by  its  abandonment  in  New  York,  which 

7 
was  formerly  a  leading  exponent  of  the  rule. 
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With  the  widespread  acceptance  of  strict  liability 
as  a  theory  of  recovery  for  injuries  caused  by  defective  prod- 
ucts,the  question  of  what  conduct  by  a  plaintiff  will  constitute 
a  defense  to  a  negligence  action  is  no  longer  an  important 
focus  of  attention.   Accordingly,  major  emphasis  in  products 
liability  litigation  is  now  devoted  to  determining  how  a  plain- 
tiff's conduct  may  bar  an  action  in  strict  liability. 

Restatement  (Second)  of  Torts  §  402A,  which  many  courts 
accept  as  the  basis  for  strict  liability,  considers  defenses 
based  on  the  plaintiff's  conduct  as  described  in  comment  n.   The 
Restatement  position  is  that  assumption  of  risk  on  the  part  of 
the  plaintiff  is  a  good  defense  in  an  action  based  on  strict 

g 

liability.    In  addition,  the  defense  of  misuse  of  the  product 

9 
is  recognized  in  comment  h  to  §  402A.    Thus,  according  to  the 

drafters  of  the  Restatement,  misuse  of  a  product  defeats  the 
plaintiff's  contention  that  it  was  defective.   Since  the  de- 
fective condition  of  a  product  is  part  of  the  plaintiff's 
case,  misuse,  in  the  view  of  the  Restatement,  is  not  properly 
an  affirmative  defense.   The  existence  of  misuse  merely  negates 
an  essential  element  of  the  plaintiff's  case. 

While  §  402A  does  not  recognize  contributory  negligence 
as  a  defense  where  the  plaintiff  has  merely  failed  to  exercise 
reasonable  care  for  his  own  safety,  several  jurisdictions  which 
recognize  strict  liability  have,  nevertheless,  adopted  it  as 
a  defense.   Some  jurisdictions  may  inadvertently  recognize  it 
by  holding  the  plaintiff's  careless  conduct  to  constitute  misuse. 
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In  addition,  the  patent  danger  rule  has  been  applied  to  strict 
liability  actions  in  some  jurisdictions  where  the  plaintiff's 
conduct  may  amount  to  no  more  than  a  negligent  failure  to 
discover  a  defective  condition.   Finally,  a  number  of  courts 
have  recently  been  faced  with  the  issue  of  whether  the  concept 
of  comparative  fault  may  apply  to  the  plaintiff's  conduct  in 
strict  liability  situations.   The  answer  may  depend  on  whether 
the  plaintiff's  conduct  can  be  categorized  as  assumption  of 
risk,  misuse,  or  conventional  contributory  negligence. 

II. 
Assumption  of  Risk 
The  elements  of  the  defense  of  assumption  of  risk, 
as  stated  in  comment  n,  are  knowledge  of  the  danger  or  defect, 
and  a  voluntary  and  unreasonable  encounter  of  it.     The 
knowledge  of  a  particular  risk  which  is  possessed  by  a  plaintiff 
must  be  actual  in  order  for  assumption  of  risk  to  constitute 
a  valid  defense.   Thus,  the  mere  fact  that  a  physician  was 
aware  that  something  was  wrong  with  a  medical  instrument  with 
which  he  was  working  because  it  was  getting  warm  was  not 
sufficient  to  overturn  an  award  of  damages  by  a  jury  for  injury 

incurred  when  an  electric  current  passed  from  the  instrument 

12 

to  the  physician's  eye. 

While  actual  knowledge  of  a  risk  of  danger  is  required 
for  assumption  of  risk,  such  knowledge  may,  nevertheless,  be 
inferred  from  the  circumstances  of  the  case.   In  a  case  where 
the  applicability  of  assumption  of  risk  rested  on  the  alleged 
awareness  of  the  decedent  of  the  danger  of  working  under  the 
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raised  bed  of  a  dump  truck  without  putting  braces  under  the 
bed,  it  was  held  that  a  person  may  be  "charged"  with  actual 
knowledge  of  the  danger,  and  that  the  question,  ultimately,  is 
one  for  the  jury.   In  so  holding,  however,  a  Texas  court  pointed 

out  that  whether  a  person  should  have  known  of  the  danger  is 

13 
irrelevant  in  establishing  assumption  of  risk.     Similarly, 

where  the  question  arose  as  to  a  minor  plaintiff's  knowledge 

of  the  dangerous  potentiality  of  kerosene  adulterated  with 

gasoline,  it  was  held  that  assumption  of  risk  requires  actual 

knowledge  of  a  defect  or  circumstances  charging  the  plaintiff 

14 
with  such  knowledge  as  a  matter  of  law. 

Although  assumption  of  risk  does  not  generally  deal 

with  failure  to  discover  the  defect,  occasional  decisions  may 

be  found  in  which  an  instruction  is  approved  to  the  effect  that 

liability  is  avoided  if  the  plaintiff  knew  or  should  have  been 

15 
aware  of  the  defect  and  yet  continued  to  use  the  product. 

While  the  court  in  such  a  case  labels  the  defense  as  assumption 

of  risk,  it  may  be  confusing  it  with  conventional  contributory 

negligence.   On  the  other  hand,  one  commentator  has  speculated 

that  such  language  may  merely  mean  that  a  jury  can  conclude  that 

a  plaintiff  actually  did  appreciate  the  risk,  after  initially 

16 
finding  that  he  should  have  appreciated  it.     With  the  possible 

exception  of  these  cases,  knowledge  of  the  risk  is  not  imputed 

to  the  plaintiff  in  cases  considering  assumption  of  risk. 

There  appears  to  be  a  current  controversy  among 

various  jurisdictions  as  to  exactly  what  knowledge  or  type  of 

knowledge  on  the  part  of  a  plaintiff  is  required  in  order  to 

establish  assumption  of  risk.   Some  courts  seem  to  require  that 
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plaintiff  must  be  aware  of  the  specific  defect  which  threatens 
him  with  danger.   Thus,  in  a  recent  Pennsylvania  case  involving 
a  helicopter  crash  due  to  an  alleged  defect  in  design,  it 
was  said  that  a  plaintiff  "is  precluded  from  recovery  only  if 
he  knows  of  the  specific  defect  eventually  causing  his  injury 

and  voluntarily  proceeds  to  use  the  product  with  knowledge  of 

17 
the  danger  caused  by  the  defect."    Similarly,  in  a  Washington 

decision  requiring  awareness  of  a  specific  defect  on  the  part 

of  the  plaintiff,  the  court  specifically  rejected  the  manufacturer's 

contention  that  a  plaintiff  need  only  be  aware  of  the  general 

danger  associated  with  the  use  of  a  particular  product  in  order 

to  have  assumed  the  risk.   The  manufacturer  argued  that  use 

of  a  grinding  disc  without  safety  goggles,  which  the  plaintiff 

knew  from  his  training  was  inadvisable,  constituted  assumption 

of  risk.   However,  the  court  held  that  since  the  plaintiff  could 

not  have  been  aware  of  the  latent  defect  in  the  structural 

integrity  of  the  grinding  disc  which  caused  it  to  explode,  he 

1 8 
could  not  have  assumed  the  risk  created  by  the  defect. 

In  apparent  opposition  to  the  decisions  which  hold 

that  knowledge  of  a  specific  defect  is  necessary  for  assumption 

of  risk  are  those  which  deem  the  knowledge  requirement  satisfied 

by  a  generalized  knowledge  of  the  danger  encountered  without 

reference  to  a  specific  defect.   Thus,  for  example,  in  a  Texas 

case  where  the  plaintiff's  decedent  was  working  under  the 

bed  of  a  dump  truck,  a  knowledge  of  the  danger  of  his  position, 

but  not  of  the  alleged  design  defect  which  caused  the  bed  to  fall, 
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19 
was  held  to  be  sufficient  to  satisfy  the  knowledge  requirement. 

Similarly,  where  a  pedestrian  was  struck  by  a  car  when  he 

crossed  the  street  in  front  of  it,  and  alleged  that  his  injuries 

were  caused  by  the  defective  design  of  the  car's  front  end,  it 

was  held  by  a  California  court  that  the  plaintiff  need  only  be 

aware  that  he  is  placing  himself  in  danger  for  assumption  of 

risk  to  be  applicable.   The  court  was  of  the  opinion  that  the 

20 
plaintiff  need  not  have  knowledge  of  a  specific  defect. 

In  another  case,  the  Tenth  Circuit  Court  of  Appeals 
found  a  middle  ground  between  the  two  approaches.   In  upholding 
the  instructions  of  the  trial  court  that  knowledge  of  the 
particular  risk  was  not  required  for  assumption  of  the  risk,  the 
court  noted  that  the  trial  court's  instruction  on  the  element  of 
voluntariness  allowed  the  jury  to  consider  the  decedent's 
age,  experience  and  capacity  along  with  other  surrounding  circum- 
stances.  This,  it  was  held,  also  allowed  them  to  evaluate  the 
decedent's  knowledge  or  appreciation  of  the  danger.   By  so 
holding,  the  court  avoided  the  necessity  of  choosing  between  the 
two  lines  of  authority  as  to  whether  knowledge  of  a  specific 

defect  or  knowledge  of  a  general  danger    presented  by  the 

21 
product  is  sufficient  to  establish  assumption  of  risk. 

As  the  above  case  suggests,  courts  will  consider 

factors  such  as  age,  experience  and  surrounding  circumstances  in 

evaluating  a  plaintiff's  knowledge  of  a  defect.   Thus,  a 

carpenter  who  was  struck  in  the  eye  by  a  nail  which  shattered 

when  he  hammered  was  found  not  to  have  assumed  the  risk  even 
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though  he  had  continued  to  use  the  nails  after  the  heads  of 
several  of  them  had  broken  off.   In  affirming  a  jury  verdict 
for  the  carpenter,  the  Supreme  Court  of  Illinois  noted  that 
his  apparent  disregard  of  the  consequences  did  not  require  a 
directed  verdict  against  him  in  view  of  the  fact  that  he  was 

only  nineteen  years  old  and  had  worked  as  a  carpenter  for 

22 
only  a  short  period  of  time.     On  the  other  hand,  where  a 

plaintiff  discovered  that  the  front  end  of  his  motorcycle  wob- 
bled at  high  speeds,  a  California  court  held  that  a  verdict 
should  have  been  directed  against  him  on  the  ground  that  he 
actually  knew  of  the  danger.   The  court  emphasized  that  the 

plaintiff  was  28  years  old  and  had  had  wide  experience  with 

23 
motorcycles. 

The  obviousness  of  a  danger  in  the  product  may  be  a 

highly  relevant  factor  in  determining  whether  a  plaintiff  has 

24 
sufficient  knowledge  to  assume  the  risk.     Cases  dealing  with 

obvious  dangers  in  connection  with  assumption  of  the  risk,  how- 
ever, should  be  distinguished  from  those  decisions  in  which  the 

25 
patent  danger  rule  is  applied  in  finding  no  design  defect. 

Pennsylvania,  for  example,  does  not  recognize  the  patent  danger 

rule,  but  a  Pennsylvania  decision  has  held  a  manufacturer  not 

liable,  as  a  matter  of  law,  where  the  plaintiff  was  injured 

while  reaching  into  a  glass-breaking  machine  to  prevent  it 

2  f> 
from  jamming.     The  court  emphasized  the  deliberate  and  voluntary 

nature  of  the  plaintiff's  action.   Subsequent  decisions,  however, 

have  interpreted  the  case  as  dealing  with  the  defense  of  misuse 
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rather  than  assumption  of  risk,  thus  explaining  why  the  case 

27 
was  removed  from  jury  consideration. 

In  those  cases  where  a  plaintiff  is  presented  with 
warnings  or  specific  directions  with  regard  to  avoiding  the 
danger  posed  by  a  product,  some  courts  may  be  less  hesitant  in 
finding  that  the  plaintiff  had  the  requisite  knowledge  for 
assumption  of  risk.   Thus,  where  the  plaintiff  had  been  provided 
with  the  manufacturer's  instructions  as  to  the  proper  tire 
size  and  air  pressure  for  his  vehicle,  his  action  in  disre- 
garding those  instructions  was  held  to  be  sufficient  to  find 

28 
assumption  of  risk.     Whether  the  plaintiff  appreciated  the 

import  of  the  warning  or  instructions  is  usually  a  matter  for 

the  trier  of  fact.   In  one  case,  where  the  plaintiff's  decedent 

had  been  told  of  the  effect  of  hitting  the  pullout  cable  of  a  dump 

truck,  the  court  held  that  the  jury  could  have  found  that  the 
decedent  did  not  appreciate  the  danger  of  the  truck  bed's  falling 

on  him  because  he  did  not  hear,  understand  or  remember  the 

29 

warning. 

In  general,  courts  tend  to  react  negatively  to 
assertions  that  a  plaintiff  assumed  the  risk  of  the  defective 
condition  of  a  product  where  the  plaintiff  has  been  given  assur- 
ances of  its  safety  by  the  manufacturer  or  retailer.   Thus, 
where  the  plaintiff  injured  her  finger  in  a  meat  grinder,  the 
court,  in  affirming  a  jury  verdict  for  the  plaintiff,  rejected 
the  applicability  of  assumption  of  risk  since  the  instructions 

had  indicated  that  the  only  danger  was  in  another  part  of  the 

30 
grinder.     In  another  case,  the  plaintiff's  knowledge  that  the 
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brakes  on  her  car  were  not  working  properly  was  held  not  to 
constitute  assumption  of  risk  where  she  had  been  assured  of 
their  safety  by  one  of  the  defendant's  employees.   However,  this 

did  not  apply  to  her  husband,  who  had  four  years  of  experience 

u       ■       31 
as  a  mechanic. 

Assumption  of  risk  is  an  affirmative  defense  and  the 

32 
burden  of  showing  each  of  its  elements  falls  on  the  defendant. 

Nevertheless,  in  one  case  involving  a  plaintiff  who  was  injured 

when  he  fell  and  inadvertently  placed  his  hand  in  a  hole  in  a 

rotary  lawnmower,  the  manufacturer  successfully  asserted  at  trial 

that  the  burden  was  on  the  plaintiff  to  prove  that  he  was  unaware 

of  the  defect  in  the  machine.   In  reversing  a  jury  verdict  for 

the  defendant,  the  Supreme  Court  of  California  held  the  trial 

court  had  applied  the  law  improperly,  and  reaffirmed  its  position 

33 
that  assumption  of  the  risk  is  an  affirmative  defense. 

The  second  element  of  the  assumption  of  risk  defense 
relevant  to  products  actions  is  the  voluntariness  of  the  plain- 
tiff's action  in  encountering  the  danger  presented  by  the  de- 
fective product.   One  decision  has  specifically  rejected  the 

notion  that  a  plaintiff's  actions  are  voluntary  when  they  are 

34 
not  induced  by  outside  forces.     Thus,  the  fact  that  the  plain- 
tiff inadvertently  placed  her  fingers  into  an  aperture  on  a 
book-binding  machine  would  not  preclude  her  recovery  on  the 
basis  of  assumption  of  risk.   The  Third  Circuit  Court  of  Appeals 
observed  that  an  interpretation  of  voluntariness  which  made  a 
distinction  between  activities  regulated  by  the  automatic 
nervous  system  and  voluntary  functions   had  no  relevance  to 
assumption  of  risk.   The  point,  however,  does  not  appear  to 
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be  a  matter  of  contention  and  has  not  been  discussed  in  other 
decisions . 

In  evaluating  the  voluntariness  of  the  plaintiff's 
encounter  of  the  risk,  some  decisions  take  into  consideration  the 
fact  that  the  plaintiff  was  required  to  make  a  split-second 
decision.   Thus,  where  the  plaintiff's  defective  brakes  had  failed 
and  he  was  required  to  decide  whether  to  turn  into  a  gas  station 
or  to  continue  along  the  highway,  his  decision  to  turn  into  the 

gas  station  wall  was  held,  as  a  matter  of  law,  not  to  be  assumption 

35 
of  risk  because  the  decision  was  not  "voluntary."    Similarly, 

where  a  defective  accelerator  on  an  automobile  caused  the 

plaintiff  to  crash  into  a  light  pole,  the  fact  that  the  plaintiff, 

after  discovering  the  malfunction,  continued  along  a  road  while 

attempting  to  stop  the  car  by  braking  rather  than  by  shutting 

off  the  ignition  or  moving  the  transmission  control  to  neutral 

was  held  not  to  constitute  a  voluntary  assumption  of  risk. 

The  Supreme  Court  of  Texas  observed  that  if  the  ignition  was 

turned  off,  the  plaintiff  would  have  had  to  struggle  with  manual 

steering.   The  court  concluded  by  emphasizing  that,  "a  negligent 

failure  to  choose  the  best  escape  from  the  throes  of  peril  is 

37 
not  a  voluntary  encounter  with  the  danger." 

It  has  also  been  recognized  that  in  an  employment 

situation,  the  economic  pressure  on  an  employee  assigned  to  a 

dangerous  machine  may  negate  the  element  of  voluntariness.   Thus, 

where  the  plaintiff  lost  her  balance  and  her  arm  slipped  into  a 

punch  press  which  lacked  guard  rails,  a  jury  finding  that  there 


99 


was  no  voluntary  assumption  of  risk  was  upheld.  As  one  of  the 
reasons  for  reaching  this  result,  a  federal  court  applying  Ar- 
kansas law  observed  that  the  voluntariness  by  which  an  employee 

assigned  to  a  dangerous  machine  assumes  the  risk  of  injury  is 

38 
illusory.     On  the  other  hand,  the  Third  Circuit  Court  of  Appeals, 

while  upholding  a  jury  verdict  for  the  plaintiff  on  the  ground 
that  voluntariness  could  have  been  negated  by  the  plaintiff- 
employee's  inattention  or  inadvertence,  was  of  the  opinion  that 
a  manufacturer's  obligation  to  supply  a  safe  product  is  waived 

by  the  employee's  considered  choice  to  confront  the  danger  in- 

39  .... 

volved  when  the  machine  is  not  safe.     Most  decisions  involving 

employee  injuries,  however,  do  not  appear  to  consider  the  question 

of  economic  duress  arising  out  of  the  employment  relationship  as 

40 
affecting  the  voluntary  nature  of  an  employee  '  s  encounter  of  risk. 

Comment  n  to  §  402A  introduces  the  element  of  reasonable- 
ness to  the  defense  of  assumption  of  risk  in  strict  liability 
actions.   In  the  conventional  application  of  the  defense,  its 
submission  to  the  jury  is  on  a  subjective  basis,  since  it  re- 
quires the  jury  to  find  that  a  plaintiff  knowingly  and  willfully 
assumed  the  risk.   The  grafting  of  the  element  of  reasonableness 
onto  the  defense  introduces  an  objective  standard,  similar  to 

that  of  contributory  negligence,  by  which  the  conduct  of  the 

41 
plaintiff  may  be  judged.     Thus,  the  defense  specified  in  com- 
ment n  is  really  an  amalgam  of  elements  from  conventional  formula- 
tions of  risk  assumption  and  contributory  negligence. 
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Many  jurisdictions  have  expressly  adopted  comment  n. 

However,  only  a  handful  of  the  decisions  adopting  reasonableness 
as  a  standard  have  been  required  to  explore  its  impact  on 
the  application  of  assumption  of  risk.   A  recent  case  which 
engages  in  an  extensive  consideration  of  the  reasonableness 
standard  involved  a  fork  lift  operator  who,  because  he  was  under 
pressure  to  complete  his  work,  reached  through  the  cab  windows 
with  a  pair  of  wire  cutters  in  order  to  cut  the  binding  on 
the  load  he  was  carrying.   While  his  arms  were  extended  through 
the  window,  the  fork  lift  carriage  descended  on  them,  resulting 
in  their  amputation.   In  reversing  a  jury  verdict  for  the 
defendant,  the  Supreme  Court  of  Oregon  held  that  the  trial  judge 

had  improperly  failed  to  instruct  the  jury  as  to  the  standard 

43 
of  reasonableness  as  it  related  to  assumption  of  risk. 

Discussing  the  proper  approach  to  the  issue,  the  court  stated: 

It  should  be  emphasized  that  this  element 
of  unreasonableness  pertains  only  to  the 
nature  of  plaintiff's  decision  to  encounter 
the  known  danger.   We  are  not  concerned  with 
the  apparent  reasonableness  or  unreasonableness 
of  the  physical  conduct  through  which  plaintiff 
encountered  the  danger,  but  rather  the  reason- 
ableness of  his  decision  to  do  so.   This 
distinction,  while  seemingly  theoretical,  is 
significant.   The  actions  through  which  one 
encounters  a  known  danger  may  appear  unreasonable — 
such  as  reaching  through  the  uprights  of  a 
forklift — and   yet  the  decision  to  so  act  still 
could  be  found  to  be  reasonable  when  the 
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circumstances  surrounding  the  incident  are 

44 
considered. 

With  regard  to  the  criteria  which  should  be  considered 

in  making  a  determination  as  to  the  reasonableness  of  a  plaintiff's 

decision  to  encounter  a  known  danger,  the  court  stated: 

The  reasonableness  of  any  decision  to  encounter 
a  known  danger  must  depend  upon  the  circum- 
stances surrounding  that  decision  as  well  as 
on  the  relative  probability  and  gravity  of  the 
risk  incurred.   Whenever  the  jury  attempts  to 
ascertain  whether  a  plaintiff's  decision  to 
encounter  a  known  risk  was  reasonable,  it  will 
be  necessary  for  them  to  consider  the  conditions 
which  motivated  the  decision,  the  pressures  which 

were  operating  on  the  plaintiff,  and  the  amount 

45 
of  time  which  he  had  to  make  the  decision. 

In  another  decision  dealing  with  the  effect  of 

a  reasonableness  standard  on  assumption  of  risk,  the  Fifth 

Circuit  Court  of  Appeals  approved  an  instruction  by  the  trial 

court  which  appears  to  treat  the  reasonableness  standard  as  a 

means  of  determining  voluntariness: 

"In  connection  with  determining  whether 

the  Plaintiffs'  exposure  was  voluntary, 

you  are  instructed  that  a  person  is  not 

at  fault  in  voluntarily  exposing  himself  to 

a  known  and  appreciated  danger,  if,  under 

the  same  or  similar  circumstances,  an 

ordinarily  prudent  person  would  have 

incurred  the  risk  which  such  conduct  involved. 

Thus,  if  there  was  some  reasonable  necessity 

or  propriety  which  justified  Plaintiffs  in 

exposing  themselves  to  the  known  risks  involved, 

or  if  by  the  exercise  of  care  proportionate 
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to  the  danger  Plaintiffs  might  reasonably 
have  expected  to  have  avoided  the  danger, 
or  if  there  was  no  other  reasonable  course 
open  to  them  but  to  make  continued  use  of 
this  automobile,  then  Plaintiffs  cannot  be 
found  to  have  voluntarily  exposed  themselves 
to  the  risk." 

One  commentator  has  noted  that  this  instruction,  in  reality, 

47 
equates  the  concepts  of  voluntariness  and  reasonableness. 

Texas  has  specifically  rejected  comment  n  to  §  402A 

to  the  extent  that  it  imports  a  concept  of  reasonableness  into 

assumption  of  risk.   In  rejecting  the  reasonableness  standard, 

the  court  treated  the  matter  as  if  it  related  to  the  plaintiff's 

48 
conduct  rather  than  to  his  decision  to  encounter  a  danger. 

Other  decisions,  while  not  expressly  rejecting  comment  n,  appear 

to  state  that  reasonableness  is  not  a  factor  in  assumption  of 

risk.   In  a  recent  Illinois  decision,  for  example,  the  court 

affirmed  the  refusal  of  the  trial  judge  to  give  an  instruction 

on  reasonableness  where  the  defendant  was  asserting  assumption 

49 
of  risk  as  a  defense.     The  State  of  Kentucky,  on  the  other 

hand,  recognizes  that  exposure  to  danger  does  not  bar  recovery 
under  the  assumption  of  risk  doctrine  unless  it  is  unreasonable. 
However,  comment  n  is  not  the  basis  for  the  rule  in  Kentucky 
and  what  is  to  be  considered  reasonable  appears  limited  to  con- 
ditions of  urgent  necessity,  such  as  saving  a  life.   Thus,  a 
jury  was  allowed  to  conclude  that  the  driver  of  a  truck  had 
assumed  the  risk  of  injury  in  an  accident  despite  the  factor 
of  economic  coercion. 
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Assumption  of  risk  as  a  defense  in  products  actions 
has  been  held  inapplicable  on  public  policy  grounds  in  certain 
fact  situations.   Thus,  where  the  plaintiff's  hand  was  injured 
by  an  industrial  punch  press  which  lacked  safety  devices  at  the 
time  it  left  the  manufacturer's  factory,  the  New  Jersey  Supreme 
Court  held  that  under  the  circumstances  of  the  case,  considerations 
of  justice  required  that  contributory  negligence  be  unavailable 
as  a  defense  to  the  plaintiff's  claims  in  negligence  or  strict 

liability.     Since  New  Jersey  accepts  comment  n  and  disavows 

52 
conventional  contributory  negligence  in  strict  liability  actions, 

the  court  was  undoubtedly  referring  to  the  broad  meaning  of 

contributory  negligence,  which  encompasses  assumption  of  risk. 

In  a  similar  situation,  where  a  decedent  was  electrocuted  due 

to  the  manufacturer's  failure  to  install  a  safety  device  on  a 

sky  crane,  the  Supreme  Court  of  New  Mexico  stated: 

In  safety  device  cases,  justice  dictates  that 
where  a  manufacturer  has  a  duty  to  install 
safety  devices  and  breaches  that  duty,  and 
the  plaintiff  is  injured  by  the  very  even- 
tuality that  the  safety  devices  were  designed 

against,  contributory  negligence  as  a  defense 

53 
is  not  available  to  the  manufacturer. 

III. 
Misuse 
That  conduct  on  the  part  of  the  plaintiff  which  the 
courts  categorize  as  "misuse"  differs  significantly  from  assump- 
tion of  risk.   Comment  h  to  §  402A  recognizes  that  an  abnormal 
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use  or  misuse  of  a  product  may  defeat  a  claim  that  an  injury 

was  caused  by  the  defective  or  unreasonably  dangerous  condition 

54 
of  the  product.     However,  it  is  the  plaintiff,  of  course ,  who  is 

required  to  show  that  a  defective  product  caused  his  injury .  There- 
fore, in  the  Restatement  view,  evidence  introduced  by  the  defendant 
of  abnormal  use  by  the  plaintiff  merely  rebuts  the  elements  of  de- 
fective condition  and  causation  which  the  plaintiff  must  prove. 
In  spite  of  the  Restatement  view  that  misuse  is  not  a 
"defense"  in  the  pure  sense,  a  few  decisions  have  indicated  that 
misuse  in  a  strict  liability  action  is  an  affirmative  defense. 
For  example,  in  a  case  involving  a  plaintiff-employee  whose  hand 
had  been  crushed  in  a  molding  machine,  the  Seventh  Circuit  Court 

of  Appeals,  applying  Illinois  law,  appeared  to  agree  with  the 

55 
characterization  of  misuse  as  an  affirmative  defense. 

Similarly,  an  Oklahoma  decision  involving  an  automo- 
bile accident  in  which  injuries  were  allegedly  enhanced  due  to 
a  defective  seat  revealed  ambivalence  on  the  part  of  the  court 
as  to  the  proper  manner  of  characterizing  misuse.  The  court 
ultimately  concluded  that  the  plaintiff's  consumption  of  alcohol 
prior  to  the  accident  constituted  misuse  of  the  vehicle: 

If  the  plaintiff  is  using  the  product  for 
some  purpose  for  which  it  was  not  intended 
and  is  consequently  injured,  he  should 
not  recover.   Although  this,  too,  might 
go  toward  denial  of  causation,  it  might 
as  a  matter  of  proof  be  an  affirmative 
matter. 

Thus,  although  it  does  not  appear  that  any  court  has  found  it 
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necessary  to  consider  the  effect  of  such  a  distinction,  the 
characterization  of  misuse  as  an  affirmative  defense  would 

shift  the  burden  of  proof  to  the  defendant  to  prove  misuse  in 

58 
those  cases  where  it  was  applicable. 

Most  decisions  which  have  considered  the  issue  seem 
to  agree  that  misuse  does  not  constitute  a  separate  affirma- 
tive defense,  and  is  relevant  only  to  rebut  the  plaintiff's 
contentions  as  to  defect  and  causation.   Thus,  where  a  plaintiff 

suffered  a  fall  from  an  allegedly  defective  ladder,  he  was  re- 

59 
quired  to  show  that  the  ladder  was  being  used  in  a  normal  fashion. 

Similarly,  where  a  control  lever  on  a  running  lawnmower  slipped 
from  the  disengage  position,  causing  the  lawnmower  to  move  for- 
ward and  strike  the  plaintiff,  the  fact  that  the  lawnmower 
had  been  left  unattended  while  running  related  only  to  the 
issues  of  defect  and  causation;  it  was  not  an  affirmative 
defense. 

Clearly,  then,  misuse  by  the  plaintiff  may  indicate 
the  absence  of  a  defect,  as  well  as  lack  of  causation.   Thus, 
in  a  case  where  the  plaintiff  disregarded  a  warning  not  to  use 
a  grinding  wheel  above  certain  speeds,  his  action  for  damages 
was  defeated  because  he  failed  to  prove  that  the  wheel  was 
defective.     In  another  case,  where  the  plaintiff  disregarded 
the  instructions  accompanying  a  hair  dyeing  product  by  mixing 
it  with  another  product  which  resulted  in  chemical  burns  when 
the  mixture  was  applied  to  her  head,  her  action  for  recovery 
was  denied  because  she  could  not  prove  the  product  was 
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defective . 

Alteration  of  a  product  may  also  indicate  that  it 
was  not  defective  when  it  left  the  hands  of  the  manufacturer. 
Thus,  in  a  California  case  where  the  plaintiff  nailed  wooden 
strips  to  the  bottom  of  a  ladder  from  which  he  fell,  the  ladder 
was  found  not  defective  and  recovery  was  barred.     However, 
when  the  alteration  is  foreseeable,  the  product  may  still  be 
regarded  as  defective  or  dangerous  as  sold.   Thus,  when  a  sur- 
geon altered  a  photographic  eye  piece  on  a  medical  instrument, 
the  manufacturer  was  not  relieved  of  liability  when  the  altera- 
tion was  foreseeable. 

The  effect  of  abnormal  use  or  misuse  in  negating  the 
element  of  defective  condition  is  often  indistinguishable  from 
the  effect  of  negating  causation.   The  manufacturer  prevailed 
on  the  causation  issue,  for  example,  in  a  case  where  a  metal 
pin  inserted  in  the  plaintiff's  leg  broke  when  he  tried  to  walk 
on  it.   An  Illinois  court  held  that  misuse  of  the  product, 
against  the  specific  instructions  of  a  doctor,  constituted  the 
sole  cause  of  the  injury.     On  the  other  hand,  merely  because 
a  product  may  have  been  misused,  or  used  in  an  abnormal  fashion, 
recovery  will  not  be  barred  if  the  misuse  is  not  regarded  as 
a  cause  of  the  injury.   Thus,  where  the  plaintiff  contended 
that  a  crash-prevention  device  on  a  helicopter  did  not  allow 
sufficient  time  for  activation  by  a  pilot,  the  manufacturer's 
allegations  that  the  pilot  had  misused  the  helicopter  by  flying 
without  gas  were  irrelevant. 
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In  the  situation  where  the  plaintiff's  misuse  is 
not  the  sole  cause  of  the  injury,  he  may  recover  if  the  pro- 
duct was  defective.  Thus,  in  a  case  where  a  carburetor  caused 
a  truck  to  accelerate  improperly,  the  manufacturer  asserted 
misuse  in  that  the  plaintiff  had  removed  the  carburetor  and 
then  replaced  it  improperly.   A  jury  found  both  that  the  plain- 
tiff was  negligent  and  also  that  the  carburetor  was  defectively 
designed.   In  affirming  a  verdict  for  the  plaintiff,  a  Texas 
court  held  that  although  the  jury  found  misuse  to  be  a  concur- 
ring and  producing  cause  of  the  accident,  recovery  would  be 

£  -J 

barred  only  if  it  had  been  the  sole  cause.     Similarly,  where 
the  plaintiff  injured  his  hand  on  a  milling  machine  as  a  result 
of  the  absence  of  safety  devices  and  his  own  misuse,  a  Michigan 

court  held  that  the  manufacturer  of  the  machine  would  not  be 

fi  R 
relieved  of  liability. 

Where  an  alleged  defect  and  a  plaintiff's  misuse 
are  present  in  the  same  case,  the  courts  have  reached  incon- 
sistent results.   In  the  frequently  cited  Pennsylvania  case 

69 
of  Bartkewich  v.  Billmger,    the  plaintiff  deliberately  reached 

into  a  glass-breaking  machine  in  an  attempt  to  prevent  it 

from  jamming.   The  Supreme  Court  of  Pennsylvania  reversed  a 

jury  verdict  for  the  plaintiff,  stating  that  the  manufacturer 

had  a  right  to  expect  normal  use  of  its  product.   A  subsequent 

decision  by  a  federal  court  applying  Pennsylvania  law  involving 

closely  related  facts  produced  the  opposite  result.   In 
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Dorsey  v.  Yoder  Co. ,    the  plaintiff's  arm  was  drawn  into  a 

machine.   As  in  the  Bartkewich  case,  liability  was  predicated 

on  the  absence  of  a  safety  guard.   The  court  upheld  the  jury 

verdict  in  the  Dorsey  case,  however,  on  the  basis  that  a  jury 

could  reasonably  conclude  that  the  manufacturer  should  have 

known  about  the  method  of  using  the  machine  which  resulted  in 

the  injury.   While  the  cases  may  be  factually  distinguishable, 

they  are  indicative  of  the  practical  problems  which  misuse 

issues  may  raise. 

In  the  recent  New  Jersey  case  of  Cepeda  v.  Cumberland 

71 
Engineering  Co. ,    a  New  Jersey  court  reached  a  result  similar 

to  the  Pennsylvania  court  in  the  Bartkewich  case.   In  reversing 

a  jury  verdict  for  the  plaintiff,  the  court  emphasized  that 

a  manufacturer  is  not  required  to  foresee  that  a  safety  device 

will  be  removed.   The  court  rejected  the  contention  that  a 

locking  device  should  have  been  put  on  the  machine  which  would 

have  prevented  its  operation  without  the  safety  guard.   However, 

72 
since  the  court  also  discussed  lack  of  proof  of  proximate  cause, 

it  may  be  that  the  plaintiff's  action  in  removing  the  safety 

guard  was  viewed  as  misuse,  and  thus  the  sole  cause  of  the 

accident. 

The  test  for  distinguishing  whether  the  conduct 

of  a  plaintiff  in  relation  to  a  product  should  be  considered 

as  a  misuse  is  whether  the  manufacturer  had  reason  to  antici- 
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pate  the  particular  use  of  the  product.     The  same  test  was 
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often  applied  in  products  cases  grounded  in  negligence  in 
order  to  determine  whether  a  manufacturer  breached  a  duty  to 
the  plaintiff.   While  foreseeability  is  the  prevailing  stand- 
ard with  regard  to  misuse,  occasional  decisions  apply  a  narrower 
test.   Accordingly,  in  these  cases,  the  test  is  whether  the 
plaintiff's  conduct  was  within  the  intended  use  of  the  product. 

The  major  distinction  between  foreseeability  and 
intent  in  the  misuse  context  is  the  difference  between  an 

objective  and  subjective  standard  in  evaluating  the  use  of  a 

74 
product.     In  the  automobile  crashworthiness  cases  where  a 

defective  or  dangerous  condition  results  in  enhanced  injuries, 
although  it  was  not  the  cause  of  the  accident,  the  application 
of  an  intent  standard  will  result  in  a  dismissal  of  the  plain- 
tiff's case.   Accidents  are  not  the  intended  use  of  an  auto- 

75 
mobile.     On  the  other  hand,  accidents  are  an  easily  foresee- 
able occurrence,  and  application  of  a  foreseeability  standard 
will  allow  recovery  for  injuries  enhanced  by  a  dangerous  design. 

An  implicit  policy  judgment  that  a  plaintiff  ought 
not  to  recover  under  certain  circumstances  may  be  the  reason 
for  the  application  of  the  standard  of  intent  in  the  crash- 
worthiness  cases.   In  addition,  where  a  use  is  highly  unusual, 
yet  foreseeable  by  the  manufacturer,  a  court  may  be  motivated 
to  utilize  the  narrower  standard.   Thus,  in  a  case  where  an 
industrial  hoist  was  converted  for  use  on  a  dumbwaiter  in  the 
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plaintiff's  home,  for  example,  the  court  applied  the  intent 

standard  in  concluding  that  the  use  of  the  hoist  in  a  domestic 

77 
setting  was  abnormal.     Another  type  of  case  which  may  give 

rise  to  the  application  of  an  intent  standard  is  where  the 

plaintiff  violates  instructions  or  warnings  given  by  the  maker 

78 
or  supplier. 

Certain  decisions  which  appear  to  be  employing  the 
intent  standard  may  not,  in  reality,  need  to  do  so  to  reach 
the  desired  result.   Thus,  in  a  case  where  the  plaintiff's 
driving  while  intoxicated  was  held  to  constitute  misuse  be- 
cause it  was  not  within  the  intended  purpose  for  which  the  car 

was  manufactured,  the  court  could  have  just  as  easily  denied 

79 
the  plaintiff's  recovery  on  the  basis  of  assumption  of  risk. 

When  a  court  employs  a  foreseeability  standard  in 

considering  a  misuse  issue,  a  number  of  factors  are  relevant 

in  answering  the  question  of  whether  a  particular  use  is 

foreseeable.   Thus,  where  the  plaintiff  was  injured  while 

using  a  work-hardened  claw  hammer  on  metal  machinery  rather 

than  on  wood,  it  was  relevant  to  look  to  the  gravity  of  the 

possible  harm   and  the  expense  of  discovering  the  use  in 

80 
connection  with  the  misuse  issue.     Another  case  dealing 

with  the  life  span  of  a  product  as  it  affects  foreseeability 

involved  the  driver  of  a  bread  truck  whose  injuries  from 

an  accident  were  increased  when  bread  trays  in  the  truck 

became  loose  and  propelled  him  through  the  windshield. 

Although  the  seller  argued  that  the  truck  was  being  used 

beyond  its  life  span  at  the  time  of  the  accident, 
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the  Supreme  Court  of  California  merely  followed  the  usual 
rule  with  regard  to  foreseeability  in  crashworthiness  cases, 

stating  that  no  warnings  as  to  the  length  of  time  the  truck 

8 1 
would  remain  safe  had  been  given. 

The  degree  of  the  misuse  is  often  relevant.   It  has 

been  held,  for  example,  that  the  alleged  misuse  must  be  so 

unusual  as  to  eliminate  any  need  of  the  defendant  to  anticipate 

82 
it.     Similarly,  in  a  case  where  the  plaintiff  became  entangled 

in  the  exposed  auger  of  a  combine  cornhead,  the  foreseeability 

8  3 
of  injury  was  dependent  on  the  frequency  of  the  misuse. 

In  contrast  to  the  crashworthiness  cases,  the  misuse  was  not  so 

common  as  to  support  a  finding  of  foreseeability. 

An  interesting  question  arising  out  of  the  misuse 

area  is  whether  a  plaintiff's  foreseeable,  but  careless,  use  of 

a  product  will  bar  recovery  in  jurisdictions  which  do  not 

recognize  the  applicability  of  contributory  negligence  in 

strict  liability  actions.   Contributory  negligence  entails 

the  employment  of  a  standard  of  reasonableness  to  evaluate 

a  plaintiff's  conduct.   This  standard  need  not  usually  be 

employed  when  a  plaintiff  has  disregarded  instructions  or 

altered  a  product.   In  such  cases,  misuse  is  often  found  as  a 

matter  of  law.   Other  cases  involving  careless  conduct, 

however,  raise  issues  more  akin  to  contributory  negligence  in 

its  conventional  form.   One  case  has  applied  a  standard 

of  reasonable  use,  as  well  as  foreseeability,  in  order  to 
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determine  misuse.     Contributory  negligence  issues  may  also 
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arise  when  the  plaintiff's  negligent  conduct  is  regarded  to  be 
the  sole  cause  of  an  accident.   Thus,  while  removal  of  a  safety 
device  on  a  machine  or  failure  to  heed  a  warning  may  not  be 
entirely  unforeseeable  to  a  manufacturer,  a  finding  of  misuse 
may  amount  to  a  determination  of  the  reasonableness  of  the 
plaintiff's  actions. 

The  safety  standards  of  a  profession  may  be  considered 
relevant  in  determining  whether  there  is  a  misuse  of  a  product. 
Where  the  plaintiff  was  injured  when  a  bucket  suspended  from  a 

boom  on  a  crane  fell  on  him,  the  standards  of  the  profession 

8  5 
were  held  to  be  relevant  on  the  question  of  misuse.     Similarly, 

violation  of  a  safety  statute  may  constitute  misuse.   Ordinarily, 

however,  the  manufacturer  must  show  that  the  user  knew  or  should 

have  known  of  the  statute  and  that  the  statute  was  intended  to 

8  fi 
guard  against  the  harm  which  resulted. 

IV. 
Contributory  Negligence 
Unlike  misuse,  there  is  no  question  but  that  contribu- 
tory negligence  is  an  affirmative  defense.   Comment  n  to  §  402A, 
however,  does  not  recognize  the  applicability  of  contributory 
negligence  in  the  conventional  form  in  strict  liability  actions. 
Thus  the  negligent  failure  to  discover  a  defective  condition  or 
failure  to  use  reasonable  care  to  avert  injury  after  such 
discovery  will  not  bar  recovery.   However,  to  the  extent  that 
a  plaintiff  proceeds  negligently  in  the  face  of  a  known  danger, 
his  conduct  will  be  covered  by  the  defense  of  assumption  of  risk. 
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Only  three  jurisdictions  expressly  reject  the 
Restatement  view  that  negligent  failure  to  discover  a  defect 

or  avoid  injury  does  not  constitute  a  defense.    In 

8  7 
the  New  York  case  of  Velez  v.  Craine  &  Clark  Lumber  Corp. , 

it  was  held  that  the  trial  court  had  erred  in  refusing  to 

instruct  the  jury  as  to  the  obligation  of  the  plaintiffs  to 

exercise  reasonable  care  to  discover  the  dangerous  condition 

of  the  product. 

The  New  York  rule  was  enunciated  in  the  case  of 

8  8 
Codling  v.  Paglia,    an  action  involving  a  defective  steering 

mechanism  on  an  automobile.   While  the  court  accepted  the  fact 

that  the  defective  steering  mechanism  was  a  substantial  factor 

in  bringing  about  the  accident,  a  new  trial  was  necessary  to 

determine 

whether  Paglia  independently  exercised 
that  degree  of  care  for  his  own  safety 
that  a  reasonably  prudent  person  would 
have  exercised  under  the  same  circum- 
stances, quite  apart  from  the  defective 

u   •    89 
steering  mechanism. 

Nevertheless,  contributory  negligence  which  plays  a  minor 
role  in  an  accident  will  not  bar  recovery.   The  plaintiff's 
negligence  must  be  a  "substantial  factor"  in  bringing  about 
the  accident. 

The  New  York  Court  of  Appeals  once  again  expounded 
on  what  conduct  by  the  plaintiff  will  bar  recovery  in  strict 
liability  in  the  recent  decision  of  Micallef  v.  Miehle  Co. , 
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Division  of  Miehle-Goss  Dexter/  Inc.     While  abolishing  the 

patent  danger  rule  as  a  complete  bar  to  the  plaintiff's 
action,  the  court  noted  that  the  obviousness  or  openness  of 
the  danger  is  available  to  the  defendant  on  the  issue  of  whether 
the  plaintiff  had  exercised  the  reasonable  care  required  to 
protect  himself  under  the  circumstances. 

New  Hampshire  also  recognizes  the  conventional  contri- 
butory negligence  defense  in  strict  liability  actions.   Thus, 
in  a  case  involving  a  defectively  designed  radial  power  saw, 
the  court  took  the  occasion  to 

reaffirm  the  doctrine  that  failure  to 
discover  or  foresee  dangers  which  the 
ordinary  person  would  have  discovered  or 
foreseen  as  well  as  negligent  conduct 
after  discovery  of  the  danger  and  in  the 
use  of  the  product  will  constitute  a 
defense  to  an  action  based  on  strict 
liability. 

Wisconsin  also  recognizes  contributory  negligence  in 

92 

strict  liability  cases.   In  Dippel  v.  Sciano,    wherein  the 

Wisconsin  court  adopted  the  doctrine  of  strict  liability, 

it  indicated  in  general  terms  that  conventional  contributory 

negligence  would  be  a  defense: 

The  defense  of  contributory  negligence 

is  available  to  the  seller.   The  plaintiff 

has  the  duty  to  use  ordinary  care  to 

93 
protect  himself. 

The  Wisconsin  court  also  saw  no  difficulty  in  equating  assumption 
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of  risk  with  contributory  negligence: 

At  this  juncture  we  find  no  reason 
why  acts  or  failure  on  the  part  of  the 
user  or  consumer  of  defective  products  which 
constitute  a  failure  to  exercise  reasonable 
care  for  one's  own  safety  and  might  ordinarily 

be  designated  assumption  of  risk  cannot  be 

94 
considered  contributory  negligence. 

Wisconsin  utilizes  the  comparative  negligence 

standard.   Consequently,  the  impact  of  its  adoption  of 

contributory  negligence  in  strict  liability  decisions  has  been 

muted.   Nevertheless,  the  development  of  the  two  concepts  is 

95 
intertwined.     Since  Wisconsin  does  not  have  a  pure  comparative 

negligence  statute,  contributory  negligence  on  the  part  of  a 

plaintiff  which  equals  or  exceeds  the  negligence  of  a  manufacturer 

96 
will  result  in  a  denial  of  recovery  as  a  matter  of  law. 

In  this  regard,  it  may  be  observed  that  Wisconsin  seems  to  allow 

a  manufacturer  in  a  strict  liability  case  to  escape  liability 

by  proving  that  his  negligence  did  not  contribute  to  the 

97 

dangerous  condition  of  the  product. 

The  state  of  the  law  in  a  few  other  jurisdictions  is 
unclear  as  to  whether  the  conventional  form  of  contributory 
negligence  in  strict  liability  actions  constitutes  a  defense. 

Thus,  in  a  Utah  decision,  the  court  indicated  its  indecision 

9  8 
as  to  whether  it  should  adopt  strict  liability.     However, 

9  9 

citing  Coddling  v.  Paglia,  "  the  court  noted  that  even  if 

strict  liability  was  available,  a  defense  to  the  action  would 
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exist  "when  the  user  of  a  defective  product  knows ,  or  in  the 
exercise  of  ordinary  reasonable  care  should  know,  of  the  defect 
in  a  product  or  the  danger  inherent  therein." 

The  patent  danger  rule  has  also  been  mentioned  as 
a  reason  for  denying  recovery  to  a  plaintiff  where  a  dangerous 
or  defective  condition  is  open  and  obvious.   Thus,  where  a 
plaintiff  fails  to  observe  the  unguarded  and  dangerous  nature 
of  the  product,  he  may  be  denied  recovery,  as  a  matter  of  law, 
even  in  a  strict  liability  action.   Although  the  patent  danger 
rule  relates  to  a  manufacturer's  duty,  its  application  in  this 
manner  may  amount  to  little  more  than  a  finding  of  contributory 
negligence  as  a  matter  of  law. 

V. 
Comparative  Fault 

The  application  of  comparative  fault  to  actions  in 
strict  liability  is  regarded  as  having  great  potential  for 
relieving  some  of  the  inequities  incurred  by  both  plaintiffs 
and  defendants  as  a  result  of  an  "all  or  nothing"  approach 
to  recovery  presently  in  use.      A  number  of  jurisdictions 
now  have  decisions  in  which  the  relationship  between  compara- 
tive fault  and  strict  products  liability  is  considered. 

Wisconsin  is  the  jurisdiction  with  the  most  experience 
in  this  area.   Its  initial  decision  to  adopt  strict  liability 
indicated  that  no  distinction  would  be  made  between  contribu- 
tory negligence  in  its  conventional  form  and  assumption  of  risk 
in  the  application  of  Wisconsin's  comparative  negligence 

4-  4.      +•     102 

statute. 

*See  note,  page  i. 
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The  Wisconsin  court  also  indicated  that  misuse  of  a  product 
might  relieve  or  limit  liability.   The  rationale  of  the 
Wisconsin  approach  of  applying  comparative  fault  in  strict 
liability  cases  was  that  the  latter  merely  amounted  to 
negligence  per  se,  to  which  the  plaintiff's  fault  could  be 
compared.   Likewise,  the  court  reasoned  that  the  defective 
nature  of  a  product  could,  as  a  causal  factor  of  an  injury, 
be  compared  with  the  causal  contributory  negligence  of  the 
plaintiff.   Thus,  Wisconsin  rejected  the  argument  that  because 
the  liability  of  a  supplier  or  manufacturer  in  strict  liability 
is  not  based  on  negligence,  his  fault  could  not  be  compared 
to  the  contributory  negligence  of  the  plaintiff.   Strict 
liability  in  Wisconsin,  it  would  appear,  retains  the  concept 
of  fault. 

Other  courts,  in  applying  comparative  fault  principles 
to  strict  liability  actions,  have  advanced  the  rationale  that 
such  actions  are  imbedded  in  the  concept  of  fault.   A  federal 
court  applying  New  Hampshire  law  has  stated  that  the  Restatement' s 
retention  of  the  defense  of  assumption  of  risk  has  injected 
a  flavor  of  negligence  into  strict  liability  actions,  even 

though  the  Restatement  rejects  fault  as  the  basis  for  strict 

103 
liability.      Another  federal  court  applying  Idaho  law 

has  concluded  that  a  violation  of  the  duty  to  produce  a  product 

free  from  unreasonably  dangerous  conditions  constitutes  culpability 

104 
or  legal  fault.      Other  bases  suggested  for  applying  comparative 
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fault  in  strict  liability  cases  are  that  comparative  negligence 
statutes  were  intended  by  the  legislatures  to  make  it  easier 

for  a  plaintiff  to  recover  for  death  or  injury  regardless  of 

105 
whether  an  action  is  based  on  negligence  or  strict  liability, 

or  that  the  rationale  of  a  comparative  negligence  statute 

extends  to  a  comparison  of  all  of  the  legal  causes  of  a  plaintiff's 

106 

injuries . 

A  clear  illustration  of  the  Wisconsin  approach 

occurred  in  a  case  where  a  concrete  puddler  sustained  severe 

burns  from  unusually  caustic  concrete  which  overflowed  the 

tops  of  his  boots  while  he  was  working.   Although  the  jury 

found  the  plaintiff  not  negligent,  the  Wisconsin  Supreme  Court 

decided  on  appeal  that  although  the  defendant  remained  strictly 

liable,  the  plaintiff's  actions  constituted  some  degree  of 

contributory  negligence: 

Given  these  facts,  ....  the  majority  finds 
inescapable  the  conclusion  that  the  record 
establishes  that  the  deviation  in  depth  from 
the  usual  working  condition,  combined  with 
the  knowledge  that  concrete,  even  ordinary 
concrete,  can  inflict  burns  and  the  knowledge 
that  a  fellow  worker  had  left  the  job 
complaining  of  burns  to  skin  and  legs, 
constitutes  some  measure  of  contributing 
negligence.   Thus  viewing  the  evidence, 

the  majority  is  required  to  reverse  and 

*    *  4.  •  i  107 

remand  for  a  new  trial. 

In  a  subsequent  decision,  the  Wisconsin  court  indicated 

that  foreseeable  misuse  of  a  product  by  a  plaintiff  would  limit 

his  recovery,  while  unforeseeable  misuse  would  bar  it  completely: 
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If  the  plaintiff  can  be  shown  to  have 
used  the  product  in  a  manner  other  than 
its  intended  use,  and  particularly 
if  that  abnormal  use  related  to  the 
occurrence  of  the  injury,  liability 
should  not  follow  unless  the  abnormal 
use  was  itself  foreseeable. 

However,  the  court  also  noted: 

Under  certain  circumstances,  misuse  may 
constitute  contributory  negligence  and 

thus  be  a  factor  in  the  comparison  of 

,  .       109 
negligence. 

In  addition  to  Wisconsin,  several  other  courts  have 

approved  the  use  of  comparative  fault  in  strict  liability  actions 

The  Supreme  Court  of  Minnesota,  for  example,  approved  of  the 

application  of  comparative  negligence  to  strict  liability 

when  it  stipulated  that  on  a  remand  the  trial  should  include 

a  determination  of  the  percentage  of  negligence  between 

an  employee,  his  employer,  and  the  manufacturer  of  a  truck 

which  the  employee  was  driving  when  injured.      Also,  the 

Eighth  Circuit  Court  of  Appeals  has  concluded  that  contributory 

negligence  may  serve  as  a  basis  for  apportioning  damages 

in  Minnesota.     Whether  the  Minnesota  court  would  accept 

this  form  of  conventional  contributory  negligence  as  a 

basis  for  apportioning  fault  in  strict  liability  cases  is 

unclear. 
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The  Fifth  Circuit  also  has  held  that  conventional 
contributory  negligence  may  serve  as  the  basis  for  apportionment 
in  a  strict  liability  case  in  Mississippi.   Thus,  in  a 
case  where  the  plaintiff's  decedents  were  involved  in  an 
accident  allegedly  caused  by  the  blowout  of  a  defective  tire, 
the  fact  that  the  decedent  was  alleged  to  have  been  driving 

at  an  excessive  speed  and  while  intoxicated  would  reduce 

112 
damages  proportionately.      The  conduct  by  the  decedents 

was  termed  contributory  negligence.   While  it  also  might  be  termed 

misuse,  the  Fifth  Circuit  in  this  case  dealt  with  the  concept 

of  misuse  in  relation  to  improper  inflation  of  the  tires. 

Whether  improper  inflation  would  constitute  misuse  was  a 

question  for  the  jury.   However,  the  court  failed  to  apply  the 

alleged  misuse  as  evidence  of  comparative  fault  in  reducing 

recovery. 

Florida  is  a  jurisdiction  which,  although  it  has 

accepted  the  applicability  of  comparative  negligence  to  strict 

liability  actions,  appears  to  limit  the  apportionment  of  fault 

to  assumption  of  risk  and  failure  to  exercise  due  care  after 

discovery  of  the  defect.   Thus,  in  answering  questions  submitted 

to  it  by  the  Fifth  Circuit,  the  Florida  court  has  recently 

stated: 

Contributory  or  comparative  negligence  is 
a  defense  in  a  strict  liability  action 
if  based  upon  grounds  other  than  the 
failure  of  the  user  to  discover  the 
defect  in  the  product  or  the  failure  of 
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the  user  to  guard  against  the  possibility 
of  its  existence.   The  consumer  or  user 
is  entitled  to  believe  that  the  product 
will  do  the  job  for  which  it  was  built. 
On  the  other  hand,  the  consumer,  user  or 

bystander  is  required  to  exercise  ordinary 

111 
due  care. 

It  appears  that  only  one  court  has  actually  utilized 

misuse  as  the  basis  for  apportioning  damages  between  plaintiff 

and  defendant  in  a  strict  liability  case.   A  federal  district 

court  applying  Idaho  law  submitted  special  interrogatories 

114 
to  the  jury  in  a  case  involving  a  plane  crash. 

The  jury  found  that  the  plaintiff's  decedents  were  guilty  of 

negligence  and  unforeseeable  misuse  in  the  amount  of  90  percent. 

Plaintiffs  were  therefore  allowed  to  recover  10  percent  of  their 

damages.   The  court  recognized  the  rule  that  in  the  absence  of 

comparative  negligence,  "misuse  of  a  product  in  a  manner 

unforeseeable  to  the  manufacturer  is  a  defense  to  strict 

115 
products  liability,"     but  rejected  the  argument  that 

unforeseeable  misuse  was  an  absolute  defense.   The  court 

concluded  that  the  rationale  of  Idaho's  comparative  negligence 

statute  required  a  comparison  of  all  legal  causes  of  the 

plaintiff's  injuries.   Thus,  the  court,  in  analyzing  apportionment 

in  terms  of  causation,  observed: 

Misuse,  if  it  had  reached  the  level  of 
superseding  cause,  would  have  prevented 
recovery  by  the  plaintiff  passengers 
against  Beech  Aircraft  Corporation;  however, 
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the  jury  found  otherwise. 

*  *  * 

Undoubtedly,  misuse  may  be  so  great 
that  a  jury  could  conclude  it  was  a 
superseding  cause,  but  where  the  facts 
do  not  lead  to  such  a  definitive  con- 
clusion, then  comparative  causation 

supplies  a  logical  and  reasonable  frame- 

*   •  •    116 
work  to  arrive  at  a  decision. 

Thus,  by  substituting  causation  for  foreseeability 
as  the  prime  criterion  by  which  to  determine  whether  complete 
denial  or  apportionment  of  damages  is  applicable  in  a  case 

involving  unforeseeable  use  or  misuse,  the  court  arrived  at 

117 
a  result  directly  opposed  to  that  of  the  Wisconsin  court. 

A  number  of  other  courts  have  indicated  their  gen- 
eral approval  of  the  principle  of  applying  comparative  fault 

118 
to  strict  liability.      California  has  recently  adopted  com- 

119 
parative  negligence  by  judicial  decision,     and  is  likely  to 

120 
apply  comparative  fault  principles  in  future  products  cases. 

The  Supreme  Court  of  Oklahoma  has  rejected  the  application  of 

a  comparative  negligence  statute  to  the  defense  of  assumption 

of  risk  in  a  strict  liability  action  for  the  reason  that  the 

121 
specific  language  of  the  statute  referred  to  "negligence." 

However,  this  limitation  of  the  comparative  approach  to  situa- 
tions formerly  classified  as  contributory  negligence  derived 
from  a  statutory  interpretation  rather  than  from  a  policy 
decision.   Thus  far,  only  one  jurisdiction  has  explicitly  dis- 
approved the  application  of  comparative  negligence  to  strict 
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liability  on  policy  grounds. 
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VI. 

Conclusion  * 
Although  there  are  certain  conceptual  problems 
attendant  to  the  approach  of  applying  comparative  fault  in 
strict  liability  actions,  it  seems  likely  that  the  courts 
will  make  an  effort  to  solve  these  problems  in  the  future. 
Only  by  applying  comparative  fault  in  all  products  cases 
can  the  court  overcome  the  inequities  and  artificial  dis- 
tinctions involved  in  the  "all  or  nothing"  approach,  which 
in  the  past  has  led  to  inconsistent  and  unjust  results.   Al- 
though these  conceptual  difficulties  are  by  no  means  easy 
to  resolve,  our  courts  have  found  solutions  to  difficult 
problems  in  the  past  and  there  is  every  reason  to  believe 
that  they  will  continue  to  do  so  in  the  future. 


*See  note,  page  i. 
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THE  DEFENDANT'S  ABILITY  TO  PLACE  ALL  OR  PART  OF 
ITS  LIABILITY  ON  A  THIRD  PARTY 

I. 

Indemnity 

(a)   Introduction 

Indemnity  is  the  recovery  of  the  full  amount 

of  one's  liability  from  a  third  party.   Unlike  contribution, 

there  is  no  division  of  the  liability  in  an  action  for 

indemnity.   Instead,  the  entire  cost  is  shifted  to  another. 

Various  formulae  are  used  by  the  courts  to  describe  when 

indemnity  should  be  awarded.   One  court  has  stated,  for 

example: 

[I Indemnity  is  proper  where  one  party  has 
a  greater  liability  or  burden  which  justly 
requires  him  to  bear  the  whole  of  the  burden 
as  between  parties. 

Usually,  awards  of  indemnity  are  based  on  one  of  three 

basic  theories: 

One  involves  the  concept  of  different 
qualities  of  negligence;  another  involves 
a  breach  of  duty  as  between  tortfeasors; 
the  third  gives  indemnity  to  the  tortfeasor 

who  is  vicariously  liable  by  operation  of 

i    2 
law. 

The  first  of  these  theories — different  qualities  of 

negligence — is  often  stated  as  a  distinction  between  active 

and  passive  negligence.   A  passively  negligent  tortfeasor 

3 
may  obtain  indemnity  from  one  who  is  actively  negligent. 
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The  doctrine  of  indemnity  thus  examines  the 
culpability  of  the  tortfeasors  in  determining  who  shall 

bear  the  loss.   " [D] eterrence  is  the  policy  goal  underlying 

4 
most  of  the  implied  indemnity  decisions."    Thus,  at  times, 

"the  concepts  of  'fault'  and  'duty'  renounced  by  the  doctrine 

of  strict  liability  are  .  .  .  determinative  of  the  rights 

5 
of  defendants  inter  se." 


(b)   Suits  Against  Ultimate  Purchasers 
Manufacturers  have  traditionally  brought  indemnity 
actions  against  three  classes  of  third  party  defendants 
in  suits  arising  out  of  products  liability  claims.   These 
are  (1)  purchasers  of  the  finished  product;  (2)  retailers; 
and  (3)  other  manufacturers.  Complaints  against  the  first 
of  these  classes  usually  seek  recovery  on  a  theory  that 
the  manufacturer's  negligence  was  passive,  while  that 
of  the  purchaser  or  owner  was  active.   Alternatively,  the 
manufacturer  alleges  that  the  owner  failed  to  fulfill  a 
duty  imposed  by  the  law.   Factually,  the  manufacturer 
normally  asserts  that  the  owner  either  failed  to  maintain 
the  product  or  altered  it.   In  general,  however,  courts 
rarely  award  indemnity  from  those  "downstream"  in  the 
stream  of  commerce,  although  the  specific  doctrines  used 
to  achieve  this  result  vary. 
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The  most  extreme  doctrine  which  supports  the 

result  is  that  of  Illinois,  where  it  has  been  held  that  a 

manufacturer  which  is  held  strictly  liable   cannot,  by 

law,  recover  indemnity  from  a  later  user  of  the  product. 

For  policy  reasons,  such  manufacturers  are  deemed  not 

within  the  "active/passive"  rule  applied  in  other  contexts 

We  conclude  .  .  .  that  actions  founded  on 
strict  liability  for  defective  and  unreasonably 
dangerous  products  are  outside  the  active- 
passive  theory  of  indemnity.   Hence,  the 
third  party  actions  for  indemnity  against 
a  subsequent  user  are  not  maintainable  by 
the  manufacturer  or  seller  of  the  defective 
product. 

The  Tenth  Circuit  Court  of  Appeals  has  interpreted  Kansas 

law  in  the  same  way: 

Case  law  and  policy  considerations  compel 

the  Court  to  conclude  that  liability  based 

on  a  §  402A  theory  should  be  treated  as 

7 
active  negligence  or  its  equivalent. 

Other  courts  have  not  directly  confronted  the 

policy  questions  raised  by  indemnity  actions  in  product 

cases,  but  continue  to  apply  traditional  indemnity  rules 

instead.   New  York  courts  in  the  past,  for  example,  often 

dismissed  third  party  complaints  because  they  did  not 

state  a  claim  for  indemnity,  but  rather  a  defense  to 

o 

the  original  action  for  negligence.    This  is  a  quite 
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conventional  approach  to  indemnity  litigation.   On  a 

similar  ground,  the  Illinois  Supreme  Court  dismissed  a 

scaffold  manufacturer's  complaint  against  an  employer 

for  indemnity.   The  manufacturer  had  been  sued  for 

wrongful  death,  allegedly  caused  by  a  defective  scaffold, 

and  the  court  observed: 

In  effect,  the  third  party  complaint  has 
alleged  a  defense  and  has  not  established 
the  requisite  relationship  which  would 
permit  consideration  of  the  propriety 
of  an  indemnity  action  under  the  circum- 
stances . 

However,  it  is  worth  noting  that,  recently,  New  York  has 

adopted  a  more  liberal  rule,  allowing  apportionment  of 

damages  in  Dole  v.  Dow  Chemical  Co. ,    while  Illinois  has 

moved  to  the  rigid  rule  against  indemnity,  discussed  above 

Before  Dole,  New  York  courts  avoided  policy  discussions 

and  arrived  at  the  same  result  preventing  recovery  of 

indemnity  from  a  user  of  a  product — by  applying  other 

traditional  indemnity  concepts  as  well.   One  of  these 

is  the  notion  of  active  and  passive  negligence.     The 

basic  rule  was  that: 

Defendant  manufacturer  could  be  liable  to 
plaintiffs  only  on  proof  it  manufactured 
a  defective  machine,  which  would  constitute 
it  an  active  wrongdoer,  thus  precluding 
recovery  over  against  the  employer. 
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Thus,  even  before  the  advent  of  strict  liability  brought 
policy  conflicts  to  attention,  New  York  courts  were 

applying  traditional  indemnity  rules  to  prevent  manufacturers 

13 

from  obtaining  indemnity  from  purchasers  of  products. 

Indiana  law,  in  contrast,  has  been  interpreted 
as  rejecting  the  active  and  passive  negligence  distinction 
entirely,  as  a  basis  for  liability.   In  Indiana,  manufacturers 
may  obtain  indemnity  only  if  their  liability  results 

from  a  special  relationship,  such  as  that  of  master  and 

14 
servant,  or  by  law  imposing  a  non-delegable  duty.     In 

the  words  of  one  court,  "We  know  of  no  case  holding  that 

the  purchaser  of  a  machine  owes  a  duty  to  the  manufacturer 

or  seller  to  use  it  in  any  particular  manner,  and  have 

15 
been  cited  to  none." 

Other  courts  have  also  spoken  in  terms  of  a  duty 

owed  by  the  product's  user  or  owner  to  the  manufacturer, 

instead  of  active  and  passive  negligence.     Where  the 

user  or  owner  is  an  ordinary  person  with  no  special  knowledge, 

courts  have  found  that  there  is  no  duty  owed  the  manufacturer, 

17 
and,  therefore,  no  basis  for  indemnity.     Where  the  user 

is  engaged  in  a  trade  requiring  special  knowledge,  however, 

the  courts  are  more  likely  to  find  that  he  owes  some  duty 

18 
to  the  manufacturer. 
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One  final  difficulty  facing  manufacturers 
seeking  indemnity  from  employers  is  the  immunity  from 
liability  given  employers  by  workers'  compensation  laws. 
Usually  this  issue  arises  in  suits  for  contribution/ 
and  will  be  discussed  more  fully  infra.   Occasionally, 
however,  the  issue  arises  in  suits  for  indemnity.   The 

most  dramatic  response  has  been  in  Minnesota,  where  the 

19 
court,  in  Hanley  v.  International  Harvester,    noted 

20 
that  the  inequity  of  the  system   might  be  so  severe  as 

to  violate  due  process: 

[T]here  may  be  a  due  process  violation  when 
the  third-party  tortfeasor's  right  to 
indemnity  is  extinguished  by  the  workmen's 

compensation  laws  without  providing  him  a 

21 
reasonable  substitute  for  his  right. 

The  court  did  not  feel,  however,  that  the  case  before  it 

was  appropriate  for  such  a  major  holding: 

[B]ecause  of  the  questions  posed,  we  would 

prefer  to  have  a  trial  which  would  give  us 

22 
a  complete  factual  setting. 

Nevertheless,  two  years  later,  the  Minnesota  Court  did 

face  an  appropriate  case,  and  held  unconstitutional  the 

extinction  of  the  right  of  indemnity  by  the  workers ' 

compensation  act: 

No  legitimate  objective  is  fostered  by 
preventing  indemnification  to  a  third- 
party  tortfeasor  from  a  negligent 


137 


employer.   No  substitute  remedy  has 

23 
been  provided.  .  .  . 


(c)   Suits  Against  Intermediaries 
When  a  manufacturer  seeks  indemnity  from  one 
who  is  later  in  the  stream  of  commerce,  but  who  is  not 
the  final  purchaser — such  as  a  distributor  or  retailer — 
there  are  sound  policy  reasons  for  extending  products 
liability  to  such  intermediaries.   This  is  especially 
true  when  the  court  has  already  adopted  the  basic  goal 
of  strict  liability — distribution  of  loss  on  those  best 
able  to  bear  it. 

Such  an  approach,  however,  argues  for  an 
apportionment  of  the  loss,  and  not  a  complete  shifting  of 
the  loss  as  occurs  with  indemnity.   While  rarely  discussing 
such  policy  matters  directly,  most  courts  are,  in  fact, 
reluctant  to  award  a  manufacturer  indemnity  from  a  later 
intermediary,  such  as  a  distributor  or  retailer.   As  in 
the  cases  concerning  ultimate  purchasers,  courts  usually 
base  their  decisions  on  alleged  failures  to  state  a  claim, 

the  active  and  passive  negligence  distinction,  or  the  lack 

25 
of  a  duty  to  the  manufacturer.     Courts  often  dismiss 

claims  for  indemnity  against  intermediaries,  for  example, 

when  the  claims,  if  proven,  would  be  a  complete  defense 

to  the  original  action.     The  manufacturer's  opportunity 
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27 
to  seek  indemnity  is  thus  limited  by  the  original  claim. 

This  reasoning  blends  with  the  active  and  passive  negligence 

distinction.   To  accuse  another  of  active  negligence  does 

not  lay  a  basis  for  a  claim  of  indemnity.   If  proven, 

such  a  claim  demonstrates  that  there  are  two  actively 

negligent  tortfeasors.   Such  joint,  equal  tortfeasors 

must  turn  to  the  theory  of  contribution  to  spread  the 

loss,  and  cannot  have  their  differences  resolved  in  an 

2  8 
indemnity  suit. 

A  claim  for  indemnity  may  theoretically  also 

be  based  on  a  violation  of  a  duty  owed  to  the  manufacturer. 

Courts,  however,  have  uniformly  not  honored  such  claims, 

where  the  manufacturer  was  seeking  indemnity  from  a  later 

29 
purchaser.     Obligations  run  from  the  manufacturer  to 

later  users  and  purchasers,  and  not  from  later  purchasers — 

even  intermediaries  regularly  engaged  in  the  business — to 

the  manufacturer. 

The  unfairness  of  the  "all-or-nothing"  application 

of  indemnity  was  discussed  at  length  by  a  California 

30 
appeals  court  in  Ford  Motor  Co.  v.  Rober  J.  Poeschel,  Inc. 

In  that  case,  Ford  had  settled  with  a  person  who  had  been 

injured  because  of  a  defective  brake  light.   Ford  had 

earlier  notified  the  dealer  of  the  defect,  but  had  not 

notified  the  customer.   Ford  sued  the  dealer  for  indemnity, 
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claiming  that  the  injury  was  primarily  caused  by  the 

dealer's  failure  to  act  on  the  notice  Ford  had  given.   The 

court  affirmed  dismissal  of  Ford's  complaint  under  present 

law,  but  called  for  institution  of  a  fairer  approach: 

A  wise  rule  of  law — one  designed  to  stimulate 
responsibility  throughout  the  merchandising 
chain — would  require  both  parties  to  share 

the  loss.   A  rule  of  contribution  or  partial 

31 
indemnification  would  permit  that  result. 

(d)   Suits  Against  Co-Manufacturers 
Manufacturers  sometimes  also  attempt  to  obtain 
indemnity  from  those  who  can  be  called  "co-manufacturers" — 
makers  and  assemblers  of  component  parts.   Courts  are 
apparently  more  willing  to  allow  indemnity  claims  against 

those  earlier  in  the  stream  of  commerce,  than  against  those 

32 
who  are  later.     Even  here,  however,  the  application  of  the 

traditional  active  and  passive  rule  restricts  recovery, 

and  it  is  held  that  placing  a  defective  product  in  the 

33 
stream  of  commerce  is  active  negligence,  precluding  recovery. 

In  addition,  courts  frequently  consider  the  relative  knowledge 

34 
of  the  two  parties.     Under  this  formulation,  courts 

have  denied  indemnity  to  those  with  special  experience 

35 
by  characterizing  their  failure  to  act  as  active  negligence. 

The  same  tendency  toward  denying  indemnity  to 

one  with  greater  knowledge  and  experience  is  also  evident  in 

the  opinions  of  courts  that  speak  of  a  duty  to  inspect, 
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instead  of  distinguishing  between  active  and  passive 
negligence.   Some  courts  have  allowed  indemnity  for 
manufacturers  whose  liability  is  based  on  a  failure  to 
inspect  a  component  part.     Most  courts,  however,  have 
regarded  a  failure  to  inspect  as  active  negligence, 

especially  by  manufacturers  with  special  experience  and 

37 
knowledge.     Superior  knowledge  may  also  relieve  a 

component  part  manufacturer  of  a  duty  to  warn,  shielding 

3  8 
it  from  a  claim  for  indemnity.     However,  a  manufacturer 

who  fails  to  inspect  a  component  part  may  still  recover 

39 

indemnity  if  inspection  was  impractical  or  impossible. 

To  be  sure,  some  courts  speak  of  "primary  and 

secondary"  causes  instead  of  active  and  passive  negligence 

or  a  duty  to  inspect  component  parts.   The  "primary  and 

secondary"  standard  is  a  broader  approach  than  either  of 

the  others,  allowing  greater  consideration  for  an  equitable 

result.   In  the  words  of  one  court: 

[A]  party  may  be  granted  indemnity  even 
though  he  has  engaged  in  active  wrongdoing 
if  his  misconduct  is  clearly  secondary  when 
compared  with  the  misconduct  of  the  party 
from  whom  indemnity  is  sought. 

Another  court  has  added: 

Attempts  to  state  the  dividing  line  between 
primary  and  secondary  liability  are  frequently 
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difficult  at  best.   Explanation  ...  in 

terms  of  character  or  kind  as  distinct 

41 
from  degree  is  helpful. 

However,  the  results  under  the  two  analyses  are  much  the 

42 

same. 

The  major  change  resulting  from  adoption  of 

strict  products  liability  doctrines  was  stated  in  Texaco, 

43 
Inc.  v.  McGrew  Lumber  Co.     The  court  there  held  that 

the  policy  of  strict  liability  was  to  push  the  loss  up 

the  chain  of  supply  to  the  originator  of  the  defect. 

[We]  agree  with  the  plaintiff's  contention 
that  Suvada  intended  to  eliminate  the  fault 
weighing  process  of  active-passive  negligence 
in  determining  any  grant  of  indemnity 
relief.   We  are  of  the  opinion  that  the 
policy  considerations  announced  by  Suvada 
in  imposing  strict  liability  justify  the 
relief  of  indemnity  against  persons  in  the 
distributive  chain  who  have  placed  a  product 

in  the  stream  of  commerce  with  the  knowledge 

44 
of  its  intended  use. 

Similarly,  the  advent  of  strict  liability  has 
led  the  Illinois  courts  to  abandon  notions  of  active  and 
passive  negligence,  as  well  as  primary  and  secondary 
liability  entirely  in  determining  indemnity  among  co- 
manufacturers  : 
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The  major  purpose  of  strict  liability 
is  to  place  the  loss  caused  by  defective 
products  on  those  who  create  the  risk  and 
reap  the  profit  by  placing  a  defective 
product  in  the  stream  of  commerce,  regardless 
of  whether  the  defect  resulted  from  the 
"negligence"  of  the  manufacturer.   We 
believe  that  this  purpose  is  best  accomplished 
by  eliminating  negligence  as  an  element  of 
any  strict  liability  action,  including 

indemnity  actions  in  which  the  parties  are 

45 
all  manufacturers  or  sellers  of  the  product. 

II. 

Contribution 

(a)   Introduction 

In  part  because  indemnity  actions  have  been 
so  unsuccessful,  manufacturers  have  also  brought  contribution 
actions  against  third  parties  in  an  effort  to  shift  some  of 
their  liability  to  others.   Traditionally,  no  contribution 
among  joint  tortfeasors  was  allowed,  because  it  was 

believed  that  the  courts  should  not  aid  wrongdoers.   This 

46 
rule  has  been  changed  by  judicial  mandate  in  nine  states, 

47 
and  by  statute  in  at  least  seventeen  others.     Joint 

48 
tortfeasors  are  thus  liable  for  contribution. 

The  essence  of  contribution  is  the  existence  of 

joint  liability: 
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[E]ven  though  there  may  have  been  no 
concert  of  action  between  the  appellees, 
the  cumulative  effect  of  their  several 
acts  was  a  single,  indivisible  injury, 

which  probably  would  not  have  resulted 

49 
but  for  the  concurrence  of  such  acts. 

To  recover  contribution,  a  manufacturer  must  show  that 
another  party  was  equally  at  fault.   This  is,  therefore, 
a  distinctly  different  theory  from  that  of  indemnity, 
where  the  manufacturer  must  show  that  the  other  party's 
fault  was  greater  and  of  a  different  quality.   The  under- 
lying policy  of  contribution  is  deterrence,  in  contrast  to 
the  policy  of  spreading  the  loss  which  underlies  strict 
liability. 

In  practice,  both  policies  of  deterrence  and 
spreading  the  loss  come  into  play.   As  in  the  indemnity 
cases,  the  courts  are  more  likely  to  require  contribution 
from  those  further  up  the  stream  of  commerce,  closer  to 
the  origin  of  the  product,  than  from  those  further  down. 
However,  this  is  not  as  pronounced  a  tendency  with  contribution 
as  with  indemnity.   The  situation  is  greatly  complicated 
by  the  special  treatment-  given  employees  by  workers' 
compensation  acts . 

One  court  has  flatly  stated  that  there  is  no 
right  of  contribution  between  one  who  is  held  strictly 
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liable  and  one  who  is  held  liable  on  a  traditional 

50 
negligence  theory.     That  court,  of  course,  may- 
have  been  influenced  by  the  belief  that  purchasers 
should  be  protected,  above  all  others,  in  products 
cases.   The  court  stated: 

[T]here  is  no  right  of  contribution  between 

a  party  whose  liability  is  imposed  under 

the  strict  liability  rule  of  §  402A,  Restatement 

of  Torts,  2d.,  and  a  party  whose  liability  is 

51 
based  on  negligence  or  want  of  due  care. 


(b)   Suits  Against  Employers 

Common  liability  is  a  prerequisite  for  recovering 
contribution.   A  manufacturer  cannot  recover  contribution, 
therefore,  from  one  who  could  not  be  liable  to  the  original 
plaintiff.   Thus,  those  who  are  immune  from  a  suit  by  the 

original  plaintiff — such  as  spouses  and  employers — are 

52 
also  protected  from  suits  for  contribution.     Spouses  are 

53 
protected  by  the  doctrine  of  interspousal  immunity.     Far 

more  important  for  products  liability  law,  however,  is  the 

immunity  of  employers,  based  on  workers'  compensation  laws. 

The  Virginia  statute  is  an  example.   It  provides: 

The  rights  and  remedies  herein  granted  to 
an  employee  when  he  and  his  employer  have 
accepted  the  provisions  of  this  Act 


145 


respectively  to  pay  and  accept  compensation 
on  account  of  personal  injury  or  death  by 
accident  shall  exclude  all  other  rights 
and  remedies  of  such  employee,  his  personal 
representative,  parents,  dependents,  or 
next  of  kin,  at  common  law  or  otherwise, 

on  account  of  such  injury,  loss  of  service 

54 
or  death. 

Workers1  compensation  laws  have  been  interpreted 

as  absolutely  barring  recovery  of  contribution  from 

55 
employers  in  five  states.     Several  courts  have  recognized 

the  problem,  but  explicitly  stated  that  the  solution  is 

a  legislative  one.     The  result  is  that  manufacturers  must 

bear  losses  caused  in  part  by  an  employer,  and  that  there 

is  less  incentive  for  them  to  take  safety  precautions. 

Several  states  have  rejected  the  traditional 

rule  governing  contribution  from  parties  immune  from  a  suit 

by  the  original  plaintiff.   Four  states  have  held  that 

interspousal  immunity  does  not  bar  a  defendant's  recovery 

57 
of  contribution  from  the  spouse  of  the  plaintiff. 

Pennsylvania  is  the  only  state  to  hold  that  a 

defendant  may  recover  contribution  from  an  employer  covered 

58 
by  the  workers'  compensation  laws.     This  right  to 

contribution,  however,  is  limited: 

It  is  established  in  Pennsylvania  that 
a  third  party  tortfeasor  has  a  right  to 
contribution  from  a  negligent  employer, 
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but  that  the  employer's  duty  to  contribute 

does  not  exceed  his  liability  under  the 

59 
workman's  compensation  statute. 

This  rule  has  been  applied  where  the  manufacturer 

fi  f) 
is  strictly  liable  and  the  employer  negligent.     A 

development  in  Minnesota  has  been  to  question  the  consti- 
tutionality of  workers'  compensation  acts  which  do  not 

explicitly  retain  a  right  without  providing  an  adequate 

fi  1 
substitute.   In  Haney  v.  International  Harvester  Co. , 

a  trial  court  dismissed  a  truck  manufacturer's  complaint 

for  contribution  from  the  employer  of  the  original  plaintiff.  The 

Minnesota  Supreme  Court  reversed,  requiring  a  trial  to  determine 

the  factual  setting  before  deciding  the  constitutional 

issues.   Two  years  later,  however,  the  Minnesota  Court 

held  the  Minnesota  workers'  compensation  act  unconstitutional 

to  the  extent  that  it  shielded  the  employer  from  a  claim  for 

indemnity. 

An  additional  approach  is  to  allow  contribution 

from  employers  who  alter  products,  instead  of  merely  failing 

to  inspect  them,  instruct  others  in  their  use,  or  provide  a 

safe  work  place.   A  federal  district  court  suggested  such 

an  approach  in  denying  an  employer's  motion  to  dismiss  a 

manufacturer's  indemnity  suit: 

It  is  clear  to  this  Court  that  the  fact 
that  a  manufacturer  is  sued  on  the  theory 
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of  strict  liability  does  not  preclude  a 
third  party  action  against  plaintiff's 
employer  whose  active  negligence  in  the 
modification  and  altered  use  of  the 
product  putatively  was  the  proximate  cause 
of  the  plaintiff's  injuries.  .  .  . 

A  variation  of  this  argument  was  proposed  to 

64 
the  court  in  Kessler  v.  Bowie  Machine  Works ,  Inc.     The 

manufacturer  argued  that  the  employer's  alterations  made 

it  a  co-designer,  outside  the  immunity  provisions  of  the 

workers '  compensation  act.   The  court  rejected  the  argument, 

however : 

We  find  no  basis  under  South  Dakota  law 
for  restricting  the  employer's  immunity 
to  some  of  his  acts  of  negligence  and 
not  to  others . 

As  an  employer  under  the  South  Dakota  Workmen's 
Compensation  Law  Hilt  was  immune  from  Kessler 's 
tort  action  and  therefore  cannot  be  compelled 

to  contribute  to,  or  partially  indemnify  Bowie 

65 
for  payment  of  the  judgment  in  the  main  action. 


(c)   Suits  Against  Other  Parties 

Courts  have  been  more  inclined  to  grant  manufacturers 
contribution  from  dealers    than  from  users.   This  appears 
to  be  because  courts  have  less  difficulty  in  regarding 
manufacturers  and  dealers  as  jointly  liable  for  defects  in 


148 


their  products.   For  example,  in  Duckworth  v.  Ford  Motor  Co., 
a  car  manufacturer  was  held  to  be  entitled  to  contribution 
from  a  dealer  who  failed  to  repair  a  steering  system  after 
a  defect  was  brought  to  its  attention.   The  manufacturer  and 
dealer  were  deemed  to  be  joint  tortfeasors,  even  though 
their  acts  were  separated  by  a  considerable  amount  of 

time.   The  court  stated/  "/— A  7  concurrent  tort  does  not  require 

6  8 
simultaneous  acts."    What  the  court  required  was  only 

that  the  acts  be  tied  together — and  their  quality  be 

related — sufficiently  to  justify  a  finding  of  concurrence. 

This  analysis  is  supported  by  the  decision  in 

69 
Barth  v.  B.F.  Goodrich  Tire  Co. ,    where  the  court  concluded 

that  contribution  from  a  dealer  to  a  manufacturer  was 
appropriate  where  either  might  be  held  strictly  liable  for 
a  product's  defect. 

Because  indemnity  actions  against  co-manufacturers  are 
relatively  successful,  compared  to  similar  actions  brought 
against  other  defendants,  the  number  of  contribution  actions 
against  co-manufacturers  has  been  fairly  small.   Typically, 
when  contribution  is  sought,  it  is  alleged  that  the  co- 
manufacturer  supplied  a  faulty  component  part  to  the  primary 

71 
manufacturer.     If,  however,  the  allegation  is  that  the  part 

was  unsuitably  designed  for  use  in  the  ultimate  product, 

there  may  be  difficulties  which  will  bar  recovery.   One  such 
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difficulty  may  be  in  demonstrating  that  the  co-manufacturer's 
duty  was  to  provide  a  suitable  design  for  use  by  the  primary 
manufacturer,  inasmuch  as  the  former  may  have  sold  its 
general  purpose  component  part  to  a  distributor  and  may 

have  been  utterly  unaware  of  the  uses  to  which  that  part 

72 
was  being  put.     Another  difficulty  is  that,  to  recover 

contribution  from  aco-manufacturer  for  a  negligent  design, 

it  must  be  shown  that  the  system  was  actually  built  as 

73 
designed. 


(d)   Apportionment  by  Fault 

An  integral  aspect  of  contribution  is  apportion- 
ment by  fault.   The  theory  and  methodology  of  distributing 
the  loss  according  to  the  relative  fault  of  the  parties  has 
already  been  adopted  in  some  jurisdictions.   Historically, 
this  method  as  part  of  the  general  abrogation  of  the  common 
law  prohibition  against  contribution  between  joint  tortfeasors 
developed  first  by  statute.   The  1939  version  of  the  Uniform 
Contribution  Among  Tortfeasors  Act  included  an  optional 
provision  allowing  apportionment  of  damages  according  to  the 
degree  of  fault: 

§  2(4)   When  there  is  such  a  disproportion 
of  fault  among  joint  tortfeasors  as  to 
render  inequitable  an  equal  distribution 
among  them  of  the  common  liability  by 
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contribution,  the  relative  degrees  of 
fault  of  the  joint  tortfeasors  shall  be 
considered  in  determining  their  pro  rata 
shares . 

The  provision  was  adopted  in  only  four  states:   Arkansas, 

75 
Delaware,  Hawaii  and  South  Dakota.     The  1955  version  of 

the  U.C.A.T.  changed  this  policy  and  explicitly  forbade 

such  apportionment: 

§  2.   [Pro  Rata  Shares] 
In  determining  the  pro  rata  shares  of 
tortfeasors  in  the  entire  liability  (a) 
their  relative  degrees  of  fault  shall 
not  be  considered;  (b)  if  equity  requires 
the  collective  liability  of  some  as  a 
group  shall  constitute  a  single  share;  and 

(c)  principles  of  equity  applicable  to 

7fi 
contribution  generally  shall  apply. 

The  reason  for  the  change  is  stated  in  the  Commissioner's 

Comments : 

This  section  in  positive  terms  resolves 
several  difficult  questions  of  policy. 

First,  it  recognizes  and  registers  the 
lack  of  need  for  a  comparative  negligence 
or  degree  of  fault  rule  in  contribution 
cases.   As  stated  in  the  comments  on 
subsection  1(c)  the  exclusion  of  intentional, 
wilful  and  wanton  actors  from  the  right 
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to  contribution  eliminates  the  better 
arguments  for  a  relative  degree  of  fault 
rule.   Only  Arkansas,  Delaware,  Hawaii 

and  South  Dakota  apply  such  a  rule  in 

77 
contribution  cases. 

It  is  unclear  what  effect  the  adoption  of  the 

optional  section  of  the  1939  act  in  those  four  states  has 

had  on  product  liability  cases.   In  Arkansas,  prorating 

among  joint  tortfeasors  has  been  used  in  traditional 

negligence  cases.     In  a  recent  case,    the  court  affirmed 

a  jury  verdict  distributing  91%  of  the  damages  to  the 

80 
manufacturer  and  9%  to  the  dealer. 

A  federal  court  has  interpreted  the  statute 

as  enacted  in  Delaware  as  not  providing  an  automatic  right 

81 
to  pro  rata  apportionment.     That  court  held  that  there 

should  be  apportionment  only  when  the  fault  is  disproportion- 
go 
ate.     Apparently  consonant  with  this  interpretation,  the 

basic  policy  of  the  act  was  explained  by  the  Hawaii  Supreme 

Court  in  affirming  a  6  5%-35%  apportionment  in  an  automobile 

accident  case: 

The  primary  purpose  of  the  Uniform  Contribution 
Among  Tortfeasors  Act  is  that  the  most  culpable 
party  should  sustain  that  share  of  the  loss 
which  is  commensurate  with  his  degree  of  fault. 
The  inequity  of  equal  contribution  among 
joint  tortfeasors  has  been  removed  in  cases 
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where  the  gross  negligence  and  fool- 
hardiness  of  one  party  has  joined  with 

an  act  of  negligence  of  a  second  party 

83 
to  produce  the  act  complained  of. 

Finally,  the  South  Dakota  Supreme  Court  applied 

that  jurisdiction's  enactment  of  the  statute  to  a  products 

84 
liability  case  in  Degen  v.  Bayman.     A  lower  court  had 

ordered  a  manufacturer  of  a  defective  boat  motor  to  fully 
indemnify  the  operator  of  the  boat  after  both  had  been 
found  negligent  by  a  jury.   The  South  Dakota  Supreme  Court, 
stating  that  the  operator's  negligence  was  more  than 
passive  or  vicarious,  reversed  the  lower  court's  indemni- 
fication order  and  brought  the  end  result  more  in  line 

Q  C 

with  what  it  felt  to  be  the  intent  of  the  act. 

These  cases  provide  little  basis  for  determining 
the  impact  of  the  statute  on  product  liability  cases. 
However,  this  statutory  rule  and  the  policy  behind  it  are 
very  similar  to  some  important  new  trends  which  have  appeared 
more  recently  in  other  states.   These  trends  are  clearly 
evinced  by  judicial  construction  in  states  with  comparative 
negligence  statutes.   For  example,  the  Wisconsin  Supreme 
Court  has  by  judicial  decree  extended  the  policy  behind 
the  state's  comparative  negligence  statute  to  contribution 
among  tortfeasors: 
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[W]e  conclude  the  amount  of  liability  for 
contribution  of  tortfeasors  who  sustain 
a  common  liability  by  reason  of  causal 
negligence  should  be  determined  in 
proportion  to  the  percentage  of  causal 
negligence  attributable  to  each.  .  .  . 
[T]his  refinement  of  the  rule  of  contribution 
does  not  apply  to  or  change  the  plaintiff's 
right  to  recover  against  any  defendant  tort- 
feasor the  total  amount  of  his  damage  to 
which  he  is  entitled.  .  .  . 

In  1967/  the  court  stated  that  the  policy  would 

also  apply  to  cases  involving  strict  liability: 

[A]  defective  product  can  constitute 

or  create  an  unreasonable  risk  of  harm 

to  others.   If  this  unreasonable  danger  is 

a  cause,  a  substantial  factor,  in  producing 

the  injury  complained  of,  it  can  be  compared 

with  the  causal  contributory  negligence  of  the 

plaintiff. 

88 
The  rule  was  extended  to  suits  for  indemnity  in  1972, 

and  it  was  applied  to  a  products  liability  case  in  Nelson 

89 
v.  L.  &  L.  Piess  Corp.     The  Maine  court  followed  the  lead 

of  Wisconsin,  and  also  extended  the  policy  of  its  comparative 

90 
negligence  statute  to  contribution.     However,  this  approach 

was  rejected  by  the  First  Circuit  in  a  New  Hampshire  case 

.  .    91 
involving  strict  products  liability. 

At  least  one  commentator  had  urged  Minnesota  to 

92 
extend  its  comparative  negligence  statute    to  cover 
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93 

indemnity  in  products  liability  cases.     The  Minnesota 

94 
court  thus  far  has  explicitly  refused  to  do  so.     The 

court  has,  however,  held  unconstitutional  the  portion  of 

the  workers'  compensation  act  granting  employers  immunity 

95 
from  suits  for  indemnity.     Again,  there  are  not  enough 

reported  cases  to  judge  what  effect  this  has  had  on 

product  liability  cases. 


(e)   The  New  York  Rule 
An  important  variation  on  the  development  of 
apportionment  by  fault  can  be  seen  in  those  jurisdictions 
which  have  established  the  doctrine  entirely  by  judicial 
decree.   In  a  products  liability  case,  the  New  York  Court 
of  Appeals  abandoned  the  traditional  law  doctrines  and 

adopted  a  rule  apportioning  damages  among  defendants 

96 
according  to  their  relative  negligence.     The  New  York  court, 

unlike  Wisconsin,  did  not  have  a  comparative  negligence 

statute  on  which  to  rely,  but  instead  reviewed  the  basic 

policy  considerations  of  the  common  law  and  stated: 

The  conclusion  reached  is  that  where  a 
third  party  is  found  to  have  been  responsible 
for  a  part,  but  not  all,  of  the  negligence 
for  which  a  defendant  is  cast  in  damages, 
the  responsibility  for  that  part  is 
recoverable  by  the  prime  defendant  against 
the  third  party.   To  reach  that  end  there 
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must  necessarily  be  an  apportionment  of 

responsibility  in  negligence  between 

97 
those  parties. 

Shortly  thereafter,  the  New  York  rule  was  enacted  as  a 

4-  -  4-    98 

statute . 

In  the  four  years  since  the  rule  was  adopted, 
the  New  York  courts  have  developed  the  details  of  its 
application.   In  contrast  to  traditional  indemnity, 

the  Dole  rule  allows  more  than  one  defendant  in  the  chain 

99 
of  supply  to  be  found  liable  for  contribution.     While 

Dole  itself  involved  a  negligence  action,  the  rule  was 

quickly  applied  in  breach  of  warranty  actions  involving 

products  liability,     and  in  actions  between  one  liable 

for  negligence  and  another  liable  for  breach  of  warranty. 

One  interesting  problem  which  has  arisen  is  whether  a 

release  from  the  original  plaintiff  protects  a  defendant 

from  a  later  suit  for  contribution  by  another  defendant. 

102 
The  court  initially  said  a  release  had  no  such  effect. 

This  was  altered  by  statute;  the  released  defendant  is  now 

immune  from  suits  for  contribution,  but  the  plaintiff's 

claim  against  the  remaining  defendants  is  reduced  by 

103 
the  amount  of  the  settlement. 

In  practice,  the  same  tendencies  discussed 

earlier  appear  when  the  Dole  rule  is  applied.   The  courts 

seem  reluctant  to  require  contribution  or  partial  indemnity 
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from  purchasers.   Thus,  the  courts  have  affirmed  judgments 

denying  the  manufacturer  contribution  from  the  driver  of 

104 
a  car  or  the  dealer  who  repaired  it,     and  denying  a 

paint  manufacturer  contribution  from  the  parents  of 

105 
children  who  ate  lead  paint. 

Florida    and  California    have  also  adopted 

comparative  negligence  by  judicial  decree,  but  no  substantial 

body  of  law  has  developed  concerning  contribution  among 

those  liable  for  a  defective  product.   The  California  court 

has  very  recently  held  that  comparative  negligence  does 

not  remove  the  employer's  immunity  from  contribution  arising 

10  8 
out  of  the  workers'  compensation  act.      The  Virgin  Islands 

followed  the  approach  in  Dole  and  applied  comparative 

negligence  to  the  problem  of  apportioning  the  loss  among 

defendants.   The  court  explained  at  length  the  advantages 

109 
of  such  a  system.      The  Federal  District  Court  in  Tennessee 

has  recently  applied  a  similar  approach  in  ruling  that  an 
elevator  manufacturer  could  not  recover  full  indemnity  but 
was  entitled  to  a  partial  recovery  from  a  components  manu- 
facturer.     The  case  did  not  involve  a  personal  injury,  but 
the  standard  enunciated  could  readily  be  applied  to  a 
products  liability  case  involving  personal  injury. 

Whether  this  doctrine  will  be  applied  in  other 
jurisdictions  is  an  open  question.   For  example,  Illinois 
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has  adopted  a  rule  apportioning  damages  for  the  aggravation 
of  injuries  caused  by  both  the  original  tortfeasor  and  a 
doctor  who  treated  the  victim.      One  commentator  has 

suggested  that  this  case  might  provide  the  basis  in  Illinois 

112 
for  apportionment  of  damages  in  product  liability  cases. 

On  the  other  hand,  at  least  one  state,  New  Jersey,  explicitly 

113 
rejected  the  Dole  rule.      The  New  Jersey  case  involved  a 

claim  against  an  employer  for  contribution  and  the  court 

felt  it  would  be,  in  effect,  overruling  the  policy  of  the 

workers'  compensation  act  if  contribution  was  allowed. 

Certainly,  New  York  courts  have  led  the  way  in  creating 

this  type  of  apportionment.   Whether  this  procedure  will 

be  accepted  in  a  significant  number  of  other  jurisdictions, 

however,  is  a  matter  of  speculation  at  this  time. 
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NOTES 


1.  Degen  v.  Bayroan,  200  N.W.2d  134  (S.D.  1972)  (the  manufacturer  of  a  motorboat 
need  not  indemnify  an  actively  negligent  operator) . 

2.  Strakos  v.  Gehring,  360  S.W.2d  787,  798  (Tex.  1962).   The  Minnesota  Supreme 
Court  attempted  a  more  precise  definition  in  Hendrickson  v.  Minnesota 
Power  &  Light  Co. ,  258  Minn.  368,  104  N.W.2d  843  (1960)  (affirming  the 
dismissal  of  a  claim  for  indemnity) : 

A  joint  tortfeasor  may  generally  recover 
indemnity  only  in  the  following  situations: 

(1)  Where  the  one  seeking  indemnity  has  only  a 
derivative  or  vicarious  liability  for  damage 
caused  by  the  one  sought  to  be  charged. 

(2)  Where  the  one  seeking  indemnity  has  incurred 
liability  by  action  at  the  direction,  in  the 
interest  of,  and  in  reliance  upon  the  one  sought  to 
be  charged. 

(3)  Where  the  one  seeking  indemnity  has  incurred 
liability  because  of  a  breach  of  duty  owed  to  him 
by  the  one  sought  to  be  charged. 

(4)  Where  the  one  seeking  indemnity  has  incurred 
liability  merely  because  of  failure,  even  though 
negligent,  to  discover  or  prevent  the  misconduct 
of  the  one  sought  to  be  charged. 

(5)  Where  there  is  an  express  contract  between  the 
parties  containing  an  explicit  undertaking  to 
reimburse  for  liability  of  the  character  involved. 

104  N.W.2d  at  848  (footnotes  omitted).   Later,  the  same  court  admitted  that, 
while  such  classifications  were  useful,  "indemnity  is  essentially  an 
equitable  doctrine  which  does  not  lend  itself  to  hard  and  fast  rules." 
Daly  v.  Bergstedt,  267  Minn.  244,  126  N.W.2d  242  (1964). 

3.  Sargent  v.  Interstate  Bakeries,  86  111.  App.  2d  187,  229  N.E.2d  769  (1967). 

4.  Ford  Motor  Co.  v.  Robert  J.  Poeschl ,  Inc.,  21  Cal.  App.  3d  694,  98  Cal . 
Rptr.  702  (1971)  (dismissing  car  manufacturer's  claim  against  dealer  for 
indemnity) . 

5.  Jensvold,  "A  Modern  Approach  to  Loss  Allocation  Among  Tortfeasors  in  Products 
Liability  Cases,"  1974  Ins.  L.J.  591;  58  Minn.  L.  Rev.  723,  724  (1974). 

6.  Stanfield  v.  Medalist  Industries,  Inc.,  17  111.  App.  3d  996,  309  N.E.2d  104 
(1974)  (dismissing  manufacturer's  claim  for  indemnity  from  the  employer  of 
the  injured  plaintiff) .   This  rule  has  been  applied  to  shield  employers 
from  claims  for  indemnity,  made  by  the  manufacturers  of  a  monorail  system 
in  Kossifos  v.  Louden  Machinery,  22  111.  App.  3d  587,  317  N.E.2d  749  (1974), 
where  the  court  noted,  "[T]he  concept  of  strict  liability,  under  Illinois 
law  and  the  policy  behind  that  law,  precludes  such  indemnity."   317  N.E.2d 
at  751.   The  rule  has  been  applied  in  other  contexts  as  well.   In  Wells 

v.  Web  Machinery,  20  111.  App.  3d  545,  315  N.E.2d  301  (1974),  for  example, 
the  court  stated: 

[T]he  ultimate  liability  resulting  from  a  judgment 
determining  that  a  product  is  defective  or 
unreasonably  dangerous  should  rest  with  the 
manufacturer  and  distributor  of  the  product, 
who  reaps  the  profits  from  its  manufacture  and 
sale . 

315  N.E.2d  at  315.   See  also  Lopez  v.  Brackett  Stripping  Machine  Co., 
303  F.  Supp.  669  (D.  111.  1969). 

7.  Symons  v.  Mueller  Co.,  526  F.2d  13,  18  (10th  Cir.  1975)  (applying  Kansas 
law),  affirming  the  district  court's  dismissal  of  a  third  party  complaint 
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against  a  gas  company.   In  Symons,  the  seller  of  a  defective  gas  line 
tee-valve  who  had  been  held  strictly  liable  for  $475,000  damages,  sought 
indemnity  from  the  gas  company,  alleging  the  company  had  negligently 
failed  to  detect  the  defect. 

8.  See  Beaumont  v.  Warner  &  Swasey  Co.,  36  App.  Div.  2d  894,  320  N.Y.S.2d 
201  (1971)  ,  where  the  court  stated: 

[T]he  allegations  in  the  third  party  complaint 
of  negligence  by  the  third  party  defendants  are 
not  related  to  the  allegations  of  negligence 
contained  in  the  original  complaint.   Instead, 
they  constitute  a  complete  defense  to  the 
original  complaint,  and  if  established,  the 
original  complaint  must  be  dismissed.  .  .  . 

320  N.Y.S.2d  at  203.   See  also  Wagner  v.  United  Hoisting  Co.,  37  Misc. 
2d  761,  234  N.Y.S.2d  819  (1962).   In  Wagner  an  elevator  manufacturer 
suing  for  negligent  construction  and  maintenance  of  the  elevator,  sought 
indemnity  from  its  operator.   The  complaint  for  indemnity  was  dismissed 
because  if  the  facts  alleged  in  the  indemnity  complaint  were  proven,  the 
manufacturer  would  not  be  liable  to  the  original  plaintiff.   Because 
the  manufacturer  is  not  liable,  it  would  have  no  basis  for  a  claim  for 
indemnity,  the  court  reasoned. 

9.  Burke  v.  Skyclimber,  57  111.  2d  542,  316  N.E.2d  516,  519  (1974).   See  also 
Zaremski,  "Expansion  of  Third  Party  Recovery:   Common  Law  Indemnity, 
Contribution,  Or?"  63  111.  B.J.  684  (1975). 

10.  30  N.Y.2d  143,  331  N.Y.S.2d  382  (1972). 

11.  Thus,  the  court  dismissed  an  airplane  manufacturer's  complaint  against 
an  airline  for  failing  to  discover  a  defect  in  the  landing  gear  in 
Schipper  v.  Lockheed  Aircraft  Corp.,  278  F.  Supp.  743  (S.D.N.Y.  1968). 
In  Schipper,  Lockheed  was  sued  for  negligent  design  and  failure  to  warn 
by  a  crewman  who  was  injured  when  landing  gear  collapsed.   Lockheed,  in 
turn,  sued  the  airline  for  indemnity,  alleging  that  the  airline  should  have 
discovered  the  alleged  defects  during  routine  X-ray  inspections.   Lockheed's 
complaint  was  dismissed.   The  court  reasoned: 

There  is  no  right  of  indemnity  if  the  defendant 
is  charged  solely  with  active  negligence.  .  .  . 
It  is  clear  from  reading  the  allegations  of  the 
complaint  that  Lockheed  is  charged  with  active 
negligence . 

278  F.  Supp.  at  745. 

A  similar  result  was  reached  in  a  case  involving  a  boiler  cylinder 
manufacturer's  complaint  against  an  employer  for  failing  to  provide 
adequate  safeguards  for  those  testing  the  cylinder.   Guarnieri  v.  Kewanee- 
Ross  Corp. ,  263  F.2d  413,  modified  on  other  grounds,  270  F.2d  575  (2d  Cir. 
1959)  (applying  New  York  law).   In  Guarnieri ,  a  boiler,  specially  made  for 
"Honest  John"  missiles  exploded  while  it  was  being  tested  by  the  missile 
manufacturer,  killing  an  employee.   The  employee's  estate  sued  the  boiler 
manufacturer,  which  sought  indemnity  from  the  employer,  alleging  a  failure 
to  provide  safeguards.   Judgment  was  entered  for  the  estate  on  the 
initial  count  and  the  boiler  manufacturer  on  the  claim  for  indemnity. 
The  Court  of  Appeals  reversed,  stating  that  the  boiler  manufacturer  had 
been  judged  actively  negligent  by  the  jury,  and  was  not  entitled  to  indemnity 
under  the  active/passive  rule. 

12.  Wegorzewski  v.  DeMattia  Machine  &  Tool  Co.,  12  App.  Div.  2d  825,  210  N.Y.S.2d 
426,  429  (1861)  (affirming  a  judgment  for  an  employer  who  was  sued  for 
indemnity  by  the  manufacturer  of  a  defective  machine) .   The  active/passive 
rule  was  applied  to  a  construction  case  in  Allison  Steel  Manufacturing  Co.  v. 
Superior  Court,  20  Ariz.  App.  185,  511  P. 2d  198  (1973),  aff 'd  sub  nom. , 
Stroud  v.  Dorr-Oliver,  Inc.,  112  Ariz.  403,  542  P. 2d  1102  (1975).   There, 
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the  cover  of  a  gas  digester  was  to  be  attached  to  a  center  compression  ring. 
Because  the  ring  had  been  installed  upside  down,  the  steel  structure  collapsed 
when  the  cover  was  installed,  injuring  an  employee.   The  employee  sued  the 
manufacturer  for  negligent  design,  improper  preparation  of  specifications 
and  improper  fabrication  of  the  steel.   The  manufacturer  sued  the  employer 
for  indemnity  or  contribution,  but  the  court  rejected  the  manufacturer's 
claim  because:   (1)  the  manufacturer's  negligence  was  active;  (2)  the 
employer's  negligence  was  not  gross;  and  (3)  strict  liability  did  not  bring 
the  manufacturer  within  the  liable  by  operation  of  law  exception  to  the 
traditional  rule  against  contribution  among  tortfeasors: 

[T]he  standard  set  in  §  97,  Restatement  of  Restitution, 

.  .  .  requires  that  the  conduct  be  "reckless  or  intentionally 

wrongful"  to  enable  a  negligent  tortfeasor  to  obtain 

the  indemnity  from  a  concurrent  tortfeasor.  ...   *  *  * 

It  is  true  that  the  doctrine  of  strict  or  products  liability  imposes 

liability  upon  all  of  those  in  the  chain  of  placing  a  product 

in  the  stream  of  commerce,  from  the  retailer,  to  the 

wholesaler,  to  the  manufacturer  of  the  product.   It 

is  also  true  that  the  retailer  of  the  product,  absent 

active  participation  in  the  creation  of  the  defects 

causing  the  injury,  may  seek  indemnity  from  the 

manufacturer  whose  process  created  the  defect.   *  *  * 

However,  .  .  .  [w]e  have  found  no  case  which  would  allow 

the  manufacturer  of  a  "defective  product,"  as  that  term 

is  used  in  products  liability  cases,  to  collect 

indemnity  from  a  third  party  whose  negligence  may  also 

have  contributed  to  the  consumer's  injuries.   The  absence 

of  such  authority,  we  assume,  must  be  based  in  part  on 

the  fact  that  while  the  liability  of  a  manufacturer  for 

placing  a  defective  product  in  the  stream  of  commerce 

is  not  cast  in  the  ordinary  terms  of  negligence,  that 

is,  lack  of  due  care,  there  is  in  fact  "fault"  involved — 

allowing  a  defective  product  to  enter  the  stream  of 

commerce.   Such  "fault"  of  necessity  must  be  equated 

with  "active  participation  in  the  liability-causing 

event"  which  would  preclude  the  right  to  indemnity. 

511  P. 2d  at  202-03. 

13.  Butsee  Lane  v.  Celanese  Corp.  of  America,  94  F.  Supp.  528  (N.D.N.Y.  1950), 
where  the  court  refused  to  dismiss  the  indemnity  claim  of  a  hydraulic  fluid 
manufacturer  against  the  plaintiff's  employer,  stating: 

Celanese  may  deny  any  negligence  on  its  part  as  a 
defense  to  the  plaintiff's  action.   It  may  at  the 
same  time,  without  admitting  fault,  place  itself  in 
a  position  so  that,  if  passive  negligence  on  its 
part  is  shown  as  a  fact,  it  still  retains  its  right  to 
recover  over. 

94  F.  Supp.  at  532.   See  also  Cambell  v.  Joslyn  Manufacturing  and  Supply  Co., 
65  111.  App.  2d  344,  212  N.E.2d  512  (1965),  where  the  court  denied  a 
motion  to  dismiss  a  manufacturer's  claim  for  indemnity  from  the  injured 
plaintiff's  employee  observing  that:   "A  determination  as  to  whether  evidence 
is  active  or  passive  could  not  be  made  until  all  of  the  evidence  is  heard 
at  the  time  of  trial."   212  N.E.2d  at  516. 

14.  McClish  v.  Niagara  Machine  &  Tool  Works,  266  F.  Supp.  987  (S.D.  Ind.  1967). 
Dismissing  the  third  party  complaint  of  a  switch  manufacturer  for 
indemnity  from  the  plaintiff's  employer,  the  McClish  court  stated: 

[A]ny  distinction  between  "active"  and  "passive" 
negligence  has  been  specifically  repudiated  in 
Indiana,  and  we  would  therefore  not  be  justified 
in  attempting  to  create  an  exception  based  upon 
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a  concept  which  the  Indiana  courts  have  expressly 
denied. 


It  is  our  view  of  the  Indiana  law  of  indemnity  that 
the  right  to  indemnity  may  be  implied  at  common  law 
only  in  favor  of  one  whose  liability  to  a  third 
person  is  solely  derivate  or  constructive,  and 
only  as  against  one  who  has  by  his  wrongful  act 
caused  such  derivate  or  constructive  liability 
to  be  imposed  upon  the  indemnitee.   If  the  rule 
is  thus  stated,  confusion  based  upon  "active/passive," 
"omission/comission"  or  "primary/secondary"  concepts 
should  disappear. 

266  F.  Supp.  at  991. 

15.  Id. 

16.  See,  e.g. ,  South  Austin  Drive-in  Theatre  v.  Thomison,  421  S.W.2d  933 
(Tex.  Civ.  App.  1967) ,  where  a  lawnmower  manufacturer  liable  for  negligent 
design  was  not  allowed  to  recover  from  the  operator  or  the  operator's 
employer.   The  court  there  noted: 

The  earlier  theory  of  indemnity,  based  on  "active 
versus  passive  negligence"  of  the  tortfeasors  was 
replaced  by  the  rule  .  .  .  where  the  right  to 
indemnity  turned  upon  the  issue  of  whether  one 
defendant  breached  a  duty  of  care  owed  by  that 
tortfeasor  to  another,  in  addition  to  or  coexistent 
with  the  primary  duty  owed  the  injured  party. 

421  S.W.2d  at  947  (citation  omitted).   Indemnity  from  the  employer  of 
an  injured  workman  was  denied  the  manufacturer  of  a  band-saw  on  this  basis 
in  Field  v.  Nuroco  Woodwork,  Inc.,  348  A. 2d  716  (N.H.  1975),  where  the 
court  noted: 

In  the  case  now  before  us,  there  is  no  express 
or  implied  warranty  flowing  from  Nuroco  to  Porter  and 
Field  and  there  is  no  duty  owed  by  Nuroco  to  them 
as  to  the  manner  in  which  the  saw  was  to  be  used. 
No  duty  flows  upstream  from  the  purchaser  to  the 
manufacturer.   Misuse  of  the  product  may  be  a  good 
defense  for  the  manufacturer,  but  it  does  not  furnish 
a  basis  for  indemnity. 

348  A. 2d  at  718. 

17.  It  has  therefore  been  held  that  there  is  no  duty,  owed  to  a  manufacturer, 
to  use  a  lawnmower  properly,  South  Austin  Drive-in  Theatre  v.  Thomison, 
supra  note  119,  to  maintain  a  brake  pedal  assembly.   Bradford  v.  Bendix- 
Westinghouse  Automotive  Brake  Co.,  517  P. 2d  406  (Colo.  App.  1973),  where 
the  court  stated: 

The  indemnification  claim  assumes  the  breach 
of  a  duty  owed  by  the  third  party  defendant  to 
the  third  party  plaintiff.   In  the  case  before  us, 
Christensen  [the  owner  of  the  truck]  owed  no  duty 
to  Bendix  [the  brake  manufacturer]  to  maintain  the 
brake  pedal  assembly  properly. 

517  P. 2d  at  415  (affirming  the  dismissal  of  a  third  party  complaint 
by  the  brake  manufacturer  against  a  truck  owner  for  indemnity  for 
liability  to  others  resulting  from  a  traffic  accident) . 
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A  similar  result  has  been  reached  when  the  asserted  duty  to  the  manufacturer 
was  to  install  braces  to  hold  up  the  bed  of  a  dumptruck  during  repairs. 
Williams  v.  Chrysler  Motor  Co.,  271  So.  2d  551  (La.  App.  1972).   In 
Williams,  a  car  manufacturer  was  sued  by  a  front  seat  passenger  who  was 
injured  when  the  front  seat  collapsed.   The  manufacturer  sought  indemnity 
from  the  rear  seat  passenger  who  had  not  fastened  his  seatbelt  and  who  fell 
forward,  causing  collapse  of  front  seat.   The  appellate  court  affirmed 
the  dismissal  of  the  manufacturer's  claim,  holding  that  the  passenger 
owed  no  duty  to  the  car  manufacturer  to  fasten  the  seatbelt. 

In  Heil  Co.  v.  Grant,  534  S.W.2d  916  (Tex.  Civ.  App.  1976),  decedent  was 
killed  when  the  bed  of  his  brother's  dumptruck  descended  as  he  was  working 
under  it.   His  widow  sued  the  manufacturer  of  the  telescopic  sleeve  hoist 
on  a  theory  of  strict  liability.   The  manufacturer,  in  turn,  sued  the 
brother  for  indemnity  and  contribution,  alleging  that  he  negligently  failed 
to  brace  the  bed  of  the  dumptruck.   The  court  affirmed  a  directed  verdict 
against  the  manufacturer's  claim  for  indemnity,  observing: 

The  test  of  whether  the  loss  should  be  shifted 
from  one  tortfeasor  to  another  is  to  consider 
the  one  as  plaintiff  suing  in  tort.  .  .  .   Vernon 
Grant's  duty  ran  to  Decedent  and  not  to  the  Heil 
Company. 

534  S.W.2d  at  926. 

18.  In  Goldstein  v.  Compudyne  Corp.,  45  F.R.D.  467  (S.D.N.Y.  1968),  for  example, 
the  manufacturer  of  a  jet  engine  testing  machine  was  allowed  to  maintain 

an  indemnity  action  against  the  user.   Similarly,  in  Rekab,  Inc.  v. 

Frank  Hubetz  &  Co. ,  261  Md.  141,  274  A. 2d  107  (1971),  the  manufacturer 

of  an  amusement  park  ride  recovered  indemnity  from  an  amusement  park. 

In  that  case,  patrons  had  been  injured  when  the  spindle  of  a  paratrooper 

ride  broke.   The  manufacturer  had  earlier  provided  the  amusement  park  with 

a  newly  designed  spindle  and  offered  to  install  it.   The  park  neglected 

to  have  the  old  spindle  replaced.   After  settling  with  the  injured  patrons, 

the  manufacturer  sued  the  park  owner  for  indemnity  and  recovered.   The 

court  of  appeals  affirmed. 

19.  294  Minn.  375,  201  N.W.2d  140  (1972)  (reversing  dismissal  of  truck 
manufacturer's  indemnity  claim  against  the  employer  of  the  plaintiff). 
See  also  Jensvold,  supra  note  5. 

20.  See  201  N.W.2d  at  144. 

21.  Id.  at  146.   Minnesota  has  a  comparative  negligence  statute,  Minn.  Stat. 
Ann.  §  604.01,  allowing  for  a  determination  of  the  degree  of  fault  of 
the  parties. 

22.  201  N.W.2d  at  146. 

23.  Carlson  v.  Smogard,  215  N.W.2d  615,  619  (Minn.  1974)  (reversing  summary 
judgment  for  employer  which  was  sued  for  indemnity  by  the  manufacturer, 
and  holding  Minn.  Stat.  Ann.  §  176.061(10)  unconstitutional). 

24.  See  Vandermark  v.  Ford  Motor  Co.,  61  Cal.  2d  256,  391  P. 2d  168,  171-72 
(1964)  (holding  both  a  manufacturer  and  its  retailer  strictly  liable). 

25.  Some  courts  are  even  more  terse.   In  affirming  the  dismissal  of  a  claim 
for  indemnity  against  a  plumber  for  faulty  installation  of  a  gas  furnace, 
the  Eighth  Circuit  Court  of  Appeals  stated: 

We  think  it  clear  if  Dover  is  liable  to  plaintiffs 
for  furnishing  a  defective  heater  which  caused 
the  fire  it  would  not  be  legally  possible  for  it  to 
obtain  indemnification  for  alleged  faulty  installation. 
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Hales  v.  Green  Colonial,  Inc.,  490  F.2d  1015,  1017   n.  2  (8th  Cir .  1974) 
(applying  Missouri  law) . 

26.  "A  claim  over  for  indemnity  is  insufficient  where  its  allegations  would, 
if  established,  preclude  liability  on  the  part  of  one  asserting  it." 
Beckerman  v.  Walter  J.  Munro,  Inc.,  25  App.  Div.  448,  266  N.Y.S.2d  996 
(1966) .   In  that  case,  the  manufacturer  of  fabric  was  sued  for  the 
injuries  of  a  child  who  was  burned  when  its  clothes  caught  fire.   The 
court  denied  the  manufacturer's  request  to  implead  the  department 
store,  because  it  altered  the  qualities  of  the  fabric  when  making  the 
pajamas.   However,  New  York  law  has  recently  been  changed  by  Dole  v.  Dow 
Chemical ,  discussed  infra. 

27.  Lewis  v.  Amchem  Products,  Inc.,  510  S.W.2d  46  (Mo.  App.  1974).   In  Lewis , 
the  manufacturer  of  weed  killer  was  sued  by  disgruntled  farmers  whose  crops 
had  been  destroyed  by  the  spray.   The  manufacturer  sought  indemnity  from 
the  company  which  had  done  the  spraying,  claiming  negligent  mixing  and 
application.   The  court  dismissed  the  claim  for  indemnity. 

28.  [W]here  a  defendant  is  sued  as  an  active 
tortfeasor,  that  defendant  cannot  claim  in- 
demnification from  a  third  party  on  his  claim 
that  the  third  party  also  owed  a  duty  to  the 
injured  party  and  that  the  third  party  was  also 
actively  negligent.   To  allow  this  type  of  third 
party  claim  would  in  fact  be  more  than  contribution 
between  tortfeasors  and  would  amount  to  indemnification 
of  one  tortfeasor  by  another. 

Armor  Elevator  Co.  v.  Elevator  Sales  &  Service,  Inc.,  309  So.  2d  44  (Fla. 
App.  1975)  .   In  Armor,  an  elevator  manufacturer  was  found  liable  for 
wrongful  death  in  an  action  claiming  negligent  design.   The  appellate 
court  affirmed  summary  judgment  for  the  installer  against  a  claim  for 
indemnity  from  the  installer.   See  also  Kenyon  v.  F.M.C.  Corp.,  286  Minn. 
283,  176  N.W.2d  69  (1970),  in  which  the  court  dismissed  a  retailer's 
indemnity  claim  against  a  lawnmower  manufacturer.   A  jury  there  had 
found  the  retailer  guilty  of  independent  acts  of  negligence,  in  addition 
to  a  failure  to  discover  the  defect.   The  court  stated  that  "where  the 
specific  acts  of  negligence  of  joint  tortfeasors  are  independent  and 
concurrent.  .  .  either  may  recover  only  contribution."   176  N.W.2d  at 
71. 

In  a  more  straightforward  application  of  the  active/passive  rule,  one  court 
has  held  that  negligent  manufacture  and  design  of  a  boat  are  active 
negligence,  precluding  any  claim  by  the  manufacturer  for  indemnity  from 
the  seller.   Roberts  v.  Richland  Manufacturing  Co.,  260  F.  Supp.  274 
(W.D.  Mich.  1966).   On  the  other  hand,  a  retailer's  failure  to  discover 
a  manufacturing  defect  has  been  held  to  be  passive  negligence  while  failure 
to  repair  properly  was  held  to  be  active.   Pearsons  Ford  Co.  v.  Ford  Motor 
Co. ,  273  Cal.  App.  2d  269,  78  Cal .  Rptr.  279  (1969),  in  which  the  court 
reversed  an  indemnity  judgment  for  a  retailer  against  manufacturer. 
The  case  was  remanded  for  a  trial  to  determine  whether  the  retailer's 
negligence  was  active  or  passive. 

It  has  further  been  held  that  a  passively  negligent  retailer  may  sue 
a  manufacturer  for  indemnity.   Bjorklund  v.  Hantz ,  208  N.W.2d  722 
(Minn.  1973).   In  Bjorklund,  the  court  affirmed  a  judgment  for  a  retailer 
who  sought  indemnity  from  the  manufacturer  of  a  defective  snowmobile.   The 
court  granted  indemnity: 

[W]here  the  one  seeking  indemnity  has  incurred 
liability  merely  because  of  failure,  even  though 
negligent,  to  discover  or  prevent  the  misconduct 
of  the  one  sought  to  be  charged. 
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208  N.W.2d  at  724.   Such  a  rule  obviously  aids  retailers  more  than 
manufacturers . 

29.  Lewis  v.  Amchem  Products,  Inc.,  510  S.W.2d  46  (Mo.  App .  1974)  (sprayer 
of  weed  killer  owed  no  duty  to  the  manufacturer  of  the  weed  killer  and 
was,  therefore,  not  liable  for  indemnity).   See  also  Vergott  v.  Deseret 
Pharmaceutical  Co.,  463  F.2d  12  (5th  Cir.  1972)  (applyinq  Texas  law), 
where  a  hospital  patient,  injured  by  a  defective  needle,  sued  the 
manufacturer,  who  sought  indemnity  from  the  hospital  and  the 
distributor.   The  court  of  appeals  affirmed  a  judgment  against  the 
manufacturer's  claim  for  indemnity: 

Neither  [the  distributor]  nor  Mercy  Hospital  breached 
a  duty  that  either  owed  to  [the  manufacturer.   The 
manufacturer]  is  therefore  not  entitled  to  indemni- 
fication. 

463  F.2d  at  16. 

30.  21  Cal.  App.  3d  694,  98  Cal .  Rptr.  702  (1971). 

31.  98  Cal.  Rptr.  at  705-06. 

32.  Compare,  McDonald  v.  Blue  Jeans  Corp.,  183  F.  Supp.  149  (S.D.N.Y.  1960) 
(allowing  the  manufacturer  of  a  cowboy  suit  to  sue  the  manufacturer 

of  the  fringe,  after  settling  with  a  customer  who  was  burned  when  the 
suit  caught  fire)  with  Beckerman  v.  Walter  J.  Munro,  Inc.,  25  App.  Div. 
448,  266  N.Y.S.2d  996  (1966)  (in  which  the  court  refused  to  allow  a 
fabric  manufacturer  to  sue  the  pajama  manufacturer  for  indemnity  for 
damages  to  a  child  burned) .   See  also  Auld  v.  Globe  Indemnity  Co. , 
220  F.  Supp.  96  (W.D.  La.  1963).   There,  an  injured  worker  sued  the 
manufacturer  of  a  film  casting  machine  who,  in  turn,  sought  indemnity 
from  the  manufacturer  of  a  hose  used  in  the  machine.   The  court  refused 
to  dismiss  the  claim  for  indemnity,  but  without  discussing  theory  or 
policy: 

Since  the  occurrence  of  the  accident  could  be 
attributed  to  a  faulty  hose  failing  to  meet 
specifications,  it  is  possible  that  liability  for 
the  accident  may  be  found  against  [the  hose  manufacturer] . 

226  F.  Supp.  at  97. 

33.  Watz  v.  Zapata  Off-Shore  Co.,  431  F . 2d  100  (5th  Cir.  1970)  (applying  Texas 
law) ,  where  the  court  noted: 

We  are  hard  put  to  label  Eaton's  negligence  passive. 
The  active-passive  distinction,  when  made,  usually 
contrasts  the  conduct  of  one  who  simply  had  custody 
of  the  cause  of  injury  and  failed  to  discover  the 
danger  created  by  another.   But  Eaton  did  not 
simply  fail  to  discover  a  defect  in  Campbell's 
product.   Here,  as  the  district  court  found,  Eaton 
constructed  a  hand  hoist  of  which  the  chain  was  a 
component  part.   Eaton  had  an  affirmative  duty  safely 
to  manufacture  the  hoist,  and  the  hoist  included 
the  chain.   As  the  district  court  found,  "a  one  ton 
Yale  &  Towne  Loan  King  hand  hoist  is  a  dangerous  object 
when  a  defect  exists  such  as  the  defect  in  the  link 
of  chain."   Eaton's  negligence  was  not  simply  its 
failure  to  perform  sufficient  tests,  but  "in  placing 
in  trade  and  commerce  the  hoist  with  load  chain 
attached  with  the  defective  weld"  (emphasis  supplied) . 
Consequently,  the  district  court  properly  denied  the 
claim  of  complete  indemnity. 

431  F.2d  at  120. 
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34.  In  McPhee  v.  Oliver  Tyrone  Corp.,  353  F.  SuDp.  601  (N.D.  Miss.  1972), 
for  example,  an  experienced  sawmill  manufacturer  was  not  allowed  to 
recover  indemnity  from  the  manufacturer  of  a  hydraulic  carriage  who 
had  failed  to  install  a  safety  device.   The  installer's  alteration 
without  providing  a  safety  device  was  held  to  be  active  negligence. 

35.  A  truck  assembler  who  failed  to  determine  the  suitability  of  the  clutch 
it  installed,  for  example,  could  not  recover  indemnity  from  the  clutch 
manufacturer  in  Borg-Warner  Corp.  v.  White  Motor  Co.,  344  F . 2d  412 

(5th  Cir.  1965)  (applying  Texas  law).   Similarly,  in  Caruloff  v.  Emerson 
Radio  &  Phonograph  Corp.,  445  F.2d  873  (2d  Cir.  1973)  (applying  New  York 
law) ,  a  television  manufacturer  was  not  allowed  to  recover  from  the 
manufacturer  of  a  tuner  used  in  the  set.   In  Caruloff ,  a  T.V.  repairman, 
injured  when  a  spring  from  the  tuner  jumped  into  his  eye,  sued  the 
manufacturer  who,  in  turn,  sued  the  tuner  manufacturer  for  indemnity. 
The  court  dismissed  the  claim  for  indemnity,  observing: 

We  think  there  was  ample  evidence  to  support  Judge 
Cooper's  conclusion  that  Emerson  was  negligent  in 
relying  on  the  average  repairman  to  protect  himself 
against  remote  contingencies  while  attempting  to 
service  a  new  and  sophisticated  tuner  which  was  not 
explained  in  the  service  manual;  and  especially  in 
omitting  from  its  manual  any  mention  of  the 
modification  in  design  that  Emerson  should  have 
known  would  require  a  significantly  new  modus 
operandi  by  anyone  servicing  the  tuner.   Moreover, 
Emerson  had  conducted  extensive  tests  on  the  tuner 
and  knew  of  the  danger  inherent  in  the  retainer 
spring.   We  hold  that  it  was  actively  negligent  in 
failing  to  warn  repairmen  of  that  danger. 

445  F.2d  at  875. 

A  similar  result  was  reached  in  Delaney  v.  Towmotor  Corp.,  339  F.2d  4  (2d 
Cir.  1964)  (applying  New  York  law),  in  which  a  fork  lift  manufacturer 
was  not  allowed  to  recover  from  the  manufacturer  of  a  guard.   Affirming 
the  dismissal  of  an  indemnity  claim  against  a  manufacturer  of  an  overhead 
guard  by  a  fork  lift  manufacturer  who  had  been  found  liable  to  an  operator 
injured  by  the  guard,  the  Delaney  court  stated: 

With  respect  to  Towmotor ' s  claim  over  against 
the  manufacturer  of  the  guard,  the  judge  found 
that  the  allegedly  defective  design  which  must 
have  constituted  the  ground  for  [the  operator's] 
verdict  against  Towmotor  was  that  which  Towmotor 
specified.   There  is  no  possible  basis  for 
thinking  this  to  be  clearly  erroneous. 

339  F.2d  at  7. 

36.  Feinstein  v.  Greer  Hydraulics,  Inc.,  457  S.W.2d  789  (Mo.  1970).   In 
Feinstein,  an  employee,  who  was  injured  when  the  accumulator  in  a 
car  washing  system  exploded,  sued  the  manufacturer  of  the  system. 
The  system  manufacturer  sued  the  accumulator  manufacturer  for 
indemnity.   The  Supreme  Court  of  Missouri  reversed  the  dismissal 

of  the  claim  for  indemnity,  holding  that,  if  the  system  manufacturer 
were  found  liable  for  a  failure  to  inspect  the  accumulator,  it 
would  be  only  secondarily  liable  and  entitled  to  indemnity.   See 
also  Mixter  v.  Mack  Trucks,  Inc.,  224  Pa.  Super.  313,  308  A . 2d  139,  142 
(1973) .   The  truck  assembler  there  was  held  to  be  entitled  to  indemnity 
from  the  supplier  of  a  tire  with  a  defective  rim. 

37.  Monahan  v.  Ford  Motor  Co.,  231  N.Y.S.2d  187  (Sup.  Ct.  1962)  (a  car 
manufacturer  was  held  to  be  actively  negligent  in  failing  to  inspect 
brakes,  and  was  therefore  not  allowed  to  recover  indemnity  from 
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a  brake  manufacturer) .   See  also  Reefer  Queene  Co.  v.  Marine  Construction 
&  Design  Co. ,  73  Wash.  2d  774,  440  P . 2d  453  (1968).   There,  a  winch 
manufacturer,  liable  to  tuna  boats,  sought  indemnity  from  a  gear 
manufacturer  which  had  failed  to  case-harden  shafts.   Reversing  the 
grant  of  a  new  trial  to  the  winch  manufacturer,  the  court  upheld  the 
original  judgment  denying  indemnity: 

The  primary  negligence  was  upon  Marco.   It 
furnished  the  soft  steel  shafts  to  be  ground 
and  case-hardened  by  Mantel.   They  were  to  be 
returned  to  Marco  for  further  use  by  their 
insertion  into  the  vital  parts  of  the  purse 
seine  winch.   Upon  their  proper  preparation 
depended  the  success  or  failure  of  this  tuna 
fishing  expedition.   Marco  knew  or  should  have 
known  by  the  smallness  of  the  charge  for  services 
rendered  by  Mantel  that  these  shafts  had  not  been 
case-hardened.   It  would  have  been  comparatively 
easy  for  Marco  to  have  inspected  these  shafts  before 
they  were  placed  inside  the  winch.   Such  an 
inspection  would  have  been  a  matter  of  ordinary  and 
reasonable  business  practice  in  the  manufacture  and 
assembly  of  the  completed  product.   By  Marco's 
failure  to  inspect,  the  winch  broke  down  twice  and 
the  loss  was  incurred.   It  cannot  be  said,  as  a  matter 
of  law,  that  Mantel  was  actively  negligent  in  its 
conduct  with  reference  to  these  shafts.   Since  the 
primary  negligence  rested  upon  Marco,  it  must  suffer 
the  consequences. 

44  0  P. 2d  at  4  5  7;  American  Radiator  Co.  &  S.S.  Corp.  v.  Titan  Valve 
Manufacturing  Co.,  246  F.2d  947  (6th  Cir.  1957)  (applying  Ohio  law) 

(affirming  a  judgment  against  a  radiator  manufacturer,  who  had  sued  a 
valve  manufacturer  for  indemnity,  where  the  radiator  manufacturer 
knew  from  past  experience  that  many  valves  were  defective  and  the 
radiator  manufacturer  had  established  its  own  testing  program) ; 
Wells  v.  Web  Machinery,  20  111.  App.  3d  545,  315  N.E.2d  301,  315  (1974) 

(denying  indemnity  to  a  press  manufacturer  who  knew  from  experience 
that  the  switches  used  were  not  foolproof) . 

38.  Liability  on  the  part  of  Shell,  if  there  is  any, 
must  rest  on  its  superior  knowledge  c'  the 
dangerous  propensities  of  the  product  supplied 
by  it  to  Wilmington  with  knowledge  of  the  use 

to  which  it  was  to  be  put.   Inasmuch  as  the 
evidence  is  conclusive  that  Wilmington  already 
had  such  knowledge,  there  would  be  no  legal 
obligation  on  the  part  of  Shell  to  furnish  that 
knowledge. 

Hill  v.  Wilmington  Chemical  Corp.,  279  Minn.  336,  156  N.W.2d  898,  904 
(1968)  (the  manufacturer  of  water  repellent  which  ignited  and  injured 
its  buyer  was  not  entitled  to  indemnity  from  the  manufacturer  of 
the  ingredients) . 

39.  A  boiler  manufacturer,  held  liable  on  a  strict  liability  theory  for  a 
boiler  explosion,  was  allowed  to  recover  from  the  manufacturer  of  a 
replacement  valve,  installed  after  the  boiler  had  been  sold,  in 
Burbage  v.  Boiler  Engineering  &  Supply  Co.,  433  Pa.  319,  249  A. 2d 
563,  567  (1969),  where  the  court  stated: 

Since  this  particular  valve  was  merely  sold  as 

a  unit  and  was  not  affixed  to  the  boiler  prior  to  its 

being  sold  to  decedent's  employer  but  was  sold 

as  a  replacement  unit  to  be  affixed  to  a  boiler 
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already  in  operation,  we  conclude  that  there 
was  no  reason  why  Boiler  should  be  primarily 
liable.   If  such  a  valve  was  affixed  prior  to 
the  entire  product  beinq  sold  to  the  purchaser, 
i.e.,  Friedman  and  Sons,  Inc.,  then  it  might 
be  said  that  the  primary  responsibility  for  the 
defect  was  shifted  to  the  intermediate  party, 
i.e.,  Boiler,  since  it  presumably  would 
have  tested  the  boiler.   Since  that  was  not 
the  situation  in  this  case,  it  is  necessary  to 
conclude  that  the  responsibility  for  discovery 
and  prevention  of  the  defect  lay  solely  with 
General . 

249  A. 2d  at  567.   A  refrigerator  manufacturer  was  similarly  held  to  be 
entitled  to  indemnity  from  a  compressor  manufacturer,  in  Tromza  v. 
Tecumseh  Products  Co.,  378  F.2d  601  (3d  Cir.  1967)  (applying 
Pennsylvania  law)  (vacating  judgment  for  the  defendant  compressor 
manufacturer) ,  since  the  failure  to  inspect  a  sealed  unit  was  held 
not  negligence  identical  with  creating  the  defective  compressor. 

40.  Sorenson  v.  Safety-Plate,  Inc.,  216  N.W.2d  859,  862-63  (Minn.  1974) 
(denying  indemnity  among  the  designer  and  fabricator  of  a  safety 

device  for  inflating  truck  tires  who  were  held  strictly  liable  when 
the  device  malfunctioned) . 

41.  DeYoung  v.  Kerr  Chemicals,  Inc.,  21  Cal .  App.  3d  1010,  99  Cal .  Rptr. 
162,  164  (1971)  (ordering  a  new  trial  to  determine  whether  a  paint 
manufacturer,  seeking  indemnity  from  can  manufacturer,  had  properly 
tested  the  cans,  and  stating  that  failure  to  test  would  bar  recovery). 

42.  For  example,  in  DeYoung  v.  Kerr  Chemicals,  Inc.,  supra  note  41,  a 
paint  manufacturer  who  failed  to  test  aerosol  cans  as  required  by 
ICC  regulations,  was  not  allowed  to  recover  from  the  manufacturer 

of  a  defective  can.   Similarly,  in  B.K.  Sweeney  Co.  v.  McQuay  Norris 
Manufacturing  Co.,  489  P. 2d  356  (Colo.  App.  1971)  (reversing  a  summary 
judgment  for  the  defendants) ,  a  gas  generator  supplier,  adjudged 
negligent  in  an  action  by  a  purchaser,  who  sued  the  valve  and  generator 
manufacturers  for  indemnity  was  held  entitled  to  a  new  trial  on  the 
issue  of  whether  its  negligence  was  primary  or  secondary: 

[T]he  claim  of  indemnity  is  not  barred  by  a  prior 
adjudication  that  the  one  seeking  indemnity  was 
himself  negligent.   The  reason  for  this  rule  is 
that  the  question  of  primary  vs.  secondary 
negligence,  which  is  involved  in  the  indemnity 
action,  was  not  in  issue  and  was  not  decided  in  the 
prior  litigation. 

489  P. 2d  at  359. 

43.  117  111.  App.  2d  351,  254  N.E.2d  584  (1969)  (affirming  recovery  of 
indemnity  by  retailer  of  defective  lumber  from  the  wholesaler  of  the 
lumber) . 

44.  254  N.E.2d  at  588.   See  also  Dixon  v.  Fiat-Roosevelt  Motors,  Inc., 
4  Wash.  App.  731,  483  P . 2d  855  (1971).   Car  manufacturer  sued 
manufacturer  of  defective  wheel  and  won  summary  judgment.   Reversed 
for  a  trial  on  whether  the  wheel  was  defective  when  it  left  the 
control  of  the  wheel  manufacturer. 

4 5 .  Liberty  Mutual  Insurance  Co.  v.  Williams  Machine  &  Tool  Co . ,  6  2  111. 

2d  77,  338  N.E.2d  857,  860  (111.  1975).   There,  a  hydraulic  work  platform 
collapsed  because  it  was  rubbing  against  the  building  and  straining  the 
motor.   As  a  consequence,  the  hydraulic  pump's  pressure  release  valve 
malfunctioned.   The  platform  manufacturer  settled  with  the  injured 
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workmen,  and  recovered  indemnity  from  the  manufacturer  of  the  faulty 
hydraulic  pump. 

46.  Comment,  "Another  Look  at  Strict  Liability:   The  Effect  on  Contribution 
Among  Tortfeasors,"  79  Dickinson  L.  Rev.  125,  128  (1974). 

47.  The  19  39  version  of  the  Uniform  Contribution  Among  Tortfeasors  Act 

has  been  adopted  in  ten  states.   The  1955  U.C .A .T.  Act  has  been  adopted 
in  seven  states: 

UNIFORM  CONTRIBUTION  AMONG 
TORTFEASORS  ACT 

Table  of  Jurisdictions  Wherein  Act  Has  Been  Adopted 


Jurisdiction      Laws 

Alaska 1970,  c.  80 

♦Arkansas 1941,  Act  315 

♦Delaware 1949,  c.  151 

Florida 1975,  c.  75-108 

♦Hawaii 1941,  Act  24 

♦Maryland 1941,  c.  344 

Massachusetts.  1962,  c.  730 

♦Mississippi...  1952,  c.  259 

Nevada 1973,  c.  693 

♦New  Jersey....  1952,  c.  335 

♦New  Mexico....  1947,  c.  121 

North  Carolina  1967,  c.  847 

North  Dakota..  1957,  c.  223 

♦Pennsylvania..  1951,  p.  1130 

♦Rhode  Island..  1940,  c.  940 

♦South  Dakota..  1945,  c.  167 

Tennessee 1968,  c.  575 

♦1939  version. 


Effective 
Date 


Statutory 
Citation 


4-20-1970 

3-26-1941 

5-27-1949 

6-12-1975 
4-14-1941 

6-1-1941 

1-1-1963 

4-15-1952 

7-1-1973 

5-22-1952 

3-19-1947 

1-1-1968 
3-11-1957 
7-19-1951 
7-1-1940 

2-24-1945 
4-3-1968 


A.S.  §§  09.17.010 
to  09.16.070. 

Ark.  Stats.  §§  34-1001 
to  34-1009. 

10  Del.  C.  §§  6301  to 
6308. 

West's  F.S.A. §  768.31 

HRS  §§  663-11  to 
663-17. 

Code  1957,  art.  50, 
§§  16  to  24. 

M.G.L.A.,  c.  231B 
§§  1  to  4. 

Code  1972,  §  85-5-5. 

N.R.S.  17.215  to  17-325. 

N.J.S.A.  2A:53A-1  to 
2A:53A-5. 

1953  Comp.  §§  24-1-11  to 
24-1-18. 

G.S.  §§  1B-1  to  1B-6. 

NDCC  32-38-01  to  32-38-04. 

12  P.S.  §§  2082  to  2089. 

Gen.  Laws  1956,  §§  10-6-1 
to  10-6-11. 

SDCL  §§  15-8-11  to  15-8-22 

T.C.A.  §§  23-3101  to 
23-3106. 
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12  U.L.A.  10  (Master  Ed.  1976  Supp . ) . 

48.  The  1939  version  of  the  U.C.A.T.  Act  provides: 

§  1.   Joint  Tortfeasors  Defined. — 
For  the  purposes  of  this  Act  the  term  "joint 
tortfeasors"  means  two  or  more  persons  jointly 
or  severally  liable  in  tort  for  the  same 
injury  to  person  or  property,  whether  or  not 
judgment  has  been  recovered  against  all  or  some 
of  them. 

§  2.   Right  of  Contribution;  Accrual;  Pro  Rata 
Share.—  (1)  The  right  of  contribution  exists  among 
joint  tortfeasors. 

12  U.L.A.  57  (Master  Ed.  1975).   The  1955  version  of  the  Act  states: 

§  1.   [Right  to  Contribution] 

(a)  Except  as  otherwise  provided  in  this  Act, 
where  two  or  more  persons  become  jointly  or 
severally  liable  in  tort  for  the  same  injury 
to  person  or  property  or  for  the  same  wrongful 
death,  there  is  a  right  of  contribution  among 
them  even  though  judgment  has  not  been 
recovered  against  all  or  any  of  them. 

12  U.L.A.  63  (Master  Ed.  1975). 

49.  Edwards  v.  E.I.  duPont  de  Nemours  Co.,  183  F.2d  165  (5th  Cir.  1950) 
(applying  Georgia  law).   There,  when  dynamite  fuses  exploded,  the 
injured  person  sued  the  manufacturer  and  dealer  for  negligence.   The 
case  was  remanded  to  state  court  because  the  manufacturer  and  dealer 
were,  in  the  claim  as  stated,  joint  tortfeasors. 

50.  Fenton  v.  McCrory  Corp.,  47  F.R.D.  260  (W.D.  Pa.  1969). 

51.  47  F.R.D.  at  262.  The  court's  reasoning  is,  to  be  sure,  probably 
contrary  to  Pennsylvania  law  of  contribution.  See  Comment,  supra 
note  46,  79  Dickinson  L.  Rev,  at  142. 

The  same  policy  was  applied  to  a  car  manufacturer's  attempt  to  recover 
contribution  from  a  negligent  driver  in  Rhoads  v.  Ford  Motor  Co. , 
374  F.  Supp.  1317  (W.D.  Pa.  1974)  (denying  recovery  of  contribution 
by  a  manufacturer  that  had  been  held  liable  for  injuries  in  a  car 
accident,  partially  caused  by  a  defective  steering  column).   In  Rhoads, 
the  court  stated: 

§  402A  imposes  upon  the  marketer  of  goods  the  burden 
of  reparation  for  damages  brought  about  by  a 
defectively  dangerous  condition  of  his  product.   Whether 
this  liability — manifestly  a  consumer-protection 
measure — is  based  upon  the  unequal  risk-bearing 
ability  between  seller  and  user  or  the  seller's 
superior  expertise  and  opportunity  to  ameliorate 
the  risk  of  harm,  it  must  be  treated  as  a  social- 
policy  principle  in  which  the  seller-protector 
and  the  protected  user  are  not  in  aequali  juri . 


The  Uniform  Contribution  Among  Joint  Tortfeasors 
Act,  supra ,  rests  upon  equitable  principles.   It 
does  not  contemplate  the  sharing  of  responsibility 
among  persons  not  in  pari  delicto,  e.g.,  between 
an  intentional  tort-feasor  and  one  who  is  merely 
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negligent.   It  presupposes,  therefore,  that  the 
joint  tort-feasors  it  deals  with  are  in  aequali  juri, 
a  pre-requisite  of  "in  pari  delicto"  status.   The 
Act,  which  is  the  only  vehicle  of  contribution  in 
Pennsylvania,  then,  is  not  apposite  to  the  unequal 
status  of  Ford  and  Rhoads. 

374  F.  Supp .  at  1319-21.   Similar  principles  were  applied  to  a  truck 
manufacturer's  attempt  to  recover  from  a  negligent  owner.   Heil  Co.  v. 
Grant,  supra  note  17. 

52.  Comment,  supra  note  46,  79  Dickinson  L.  Rev,  at  131. 

53.  See,  e.g.,  American  Auto  Insurance  Co.  v.  Moiling,  239  Minn.  74,  57  N.W.2d 
847  (1953). 

54.  Va .  Code  Ann.  §  65.1-40.   See  Jennings  v.  Franz  Trowegge  Machine  Works, 
347  F.  Supp.  1288  (W.D.  Va .  1972)  (denying  a  manufacturer's  claim  for 
contribution  for  the  employer  of  an  injured  worker) . 

55.  In  Auld  v.  Globe  Indemnity  Co.,  220  F.  Supp.  96  (W.D.  La.  1963),  the  court 
dismissed  a  manufacturer's  claim  for  contribution  from  the  employer  of  a 
worker  injured  by  the  rupture  of  a  high  pressure  steam-water  hose  on 

a  film  casting  machine.   The  court  stated: 

The  Louisiana  Workmen's  Compensation  Statute 
exempts  the  employer  from  any  duty  to  pay 
any  tort  damages  for  his  negligence  committed 
against  his  employee.   His  sole  obligation  is 
an  absolute  duty  to  pay  Workmen's  Compensation 
whether  there  was  any  fault  on  his  part  or  not. 
*  *  *   The  right  of  contribution  can  exist  only 
where  the  joint  torts  have  imposed  a  common, 
solitary  liability  upon  the  joint  tortfeasors 
to  the  injured  party. 

220  F.  Supp.  at  101  (footnote  omitted);  White  v.  Texas  Eastern  Transmission 
Corp. ,  512  F.2d  486  (5th  Cir.  1975)  (holding  that  the  manufacturer  of 
gas  pipeline  apparatus  was  not  entitled,  under  Louisiana  law,  to  indemnity 
from  the  seller  of  the  apparatus,  who  was  the  employer  of  the  worker  when 
the  apparatus  exploded. 

In  Prosky  v.  National  Acme  Co.,  404  F.  Supp.  852  (E.D.  Mich.  1975),  an 
employer  had  removed  the  automatic  reverse  switch  on  a  machine  which 
made  screws.   As  a  result,  when  the  machine  jammed,  the  operator  had 
to  crank  it  in  reverse  by  hand.   One  employee  fractured  his  hand 
attempting  to  do  so,  and  sued  the  manufacturer,  arguing  that  the 
manufacturer  should  have  foreseen  that  the  employer  would  remove  the 
switch.   The  manufacturer  sued  the  employer.   The  court  dismissed  the 
manufacturer's  complaint,  holding  that  the  manufacturer  had  no  right  to 
contribution  or  indemnity. 

In  Howard  v.  Wilson  Concrete  Co. ,  57  F.R.D.  8  (D.  Mo.  1972),  a  construction 
worker  was  killed  by  a  fall  from  a  building.   His  estate  brought  a  products 
liability  suit  against  the  concrete  company  and  anchor  company.   They,  in 
turn,  sued  the  employer,  claiming  that  the  death  was  caused  by  the 
employer's  hoisting  procedures.   The  court  dismissed  their  claim: 

If  Belger  was  guilty  of  negligence  in  any  of 
these  respects,  it  breached  no  implied  duty  of 
care  owed  to  Wilson  and  Richmond,  but  only  to  its 
employees,  for  which  breach  its  exclusive  liability 
would  be  under  the  Missouri  Workmen's  Compensation 
Law. 
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57  F.R.D.  at  10.   See  also  Schweizer  v.  Elox  Division  of  Colt  Industries, 
133  N.J.  Super.  297,  336  A. 2d  73  (1975)  (dismissing  a  manufacturer's 
complaint  against  employer) ;  Jennings  v.  Franz  Torwegge  Machine  Works, 
supra  note  54.   In  Jennings,  a  manufacturer  sued  an  employer  for  failure 
to  properly  instruct  employee.   The  complaint  was  dismissed: 

The  purpose  of  the  Virginia  statute  .  .  .  is  to 
limit  the  recovery  of  all  persons  engaged  in  the 
business  under  consideration  to  compensation  under 
the  Act,  and  to  deny  to  an  injured  person  the  right 
of  recovery  against  any  other  person  unless  he  be 
a  stranger  to  the  business.  *  *  *   While  the  court 
finds  no  authority  directly  on  point  in  Virginia, 
the  majority  of  the  cases  have  decided  that  the 
policy  of  the  Workmen's  Compensation  laws  would 
be  circumvented  if  a  third-party  wrongdoer  were 
allowed  to  recover  from  a  covered  employer  on 
account  of  injuries  suffered  by  the  employee,  and 
have  disallowed  such  third-party  claims. 


Since  third-party  defendant  Vaughan  was  insulated 
from  tort  liability  to  plaintiff  Jennings  by  the 
Workmen's  Compensation  Act,  the  court  is  of  opinion 
that  Vaughan  is  likewise  insulated  from  any  tort 
liability  to  third-party  plaintiff  Garrison. 

347  F.  Supp.  at  1290. 

56.  In  Schweizer,  supra  note  55,  the  court  stated: 

In  New  Jersey  the  employer  stands  in  the  shoes 

of  the  employee.   All  defenses  available  against 

the  employee,  such  as  his  contributory  negligence, 

are  available  against  the  employer.   In  view  of  the 

foregoing  and  because  of  the  legislative  scheme 

set  forth  in  N.J.S.A.  34:15-40,  as  matter  of  public 

policy,  if  an  employer  is  to  be  held  liable  for  a 

pro  tanto  share  based  on  his  concurrent  negligence 

with  that  of  a  third-party  tortfeasor,  this  should 

be  a  matter  of  legislative  fiat.   If  the  Legislature 

had  wanted  an  exception,  it  could  have  made  provision 

in  either  the  Workmen's  Compensation  Act  or  the 

Joint  Tortfeasors  Contribution  Act.   Having  not  provided 

for  an  exception,  the  court  should  not  indulge  in 

judicial  legislation. 

336  A. 2d  at  79;  see  also  Auld,  supra  note  32,  220  F.  Supp.  at  101. 

57.  Louisiana,  Maine,  Pennsylvania  and  Rhode  Island,  cited  in  Comment, 
supra  note  46,  79  Dickinson  at  131. 

58.  Maio  v.  Fahs,  339  Pa.  180,  14  A. 2d  105  (1940). 

59.  Chamberlain  v.  Carbonundum,  485  F.2d  31,  33  (3d  Cir.  1973)  (the 
manufacturer  of  a  grinding  wheel,  held  strictly  liable  for  injuries 
when  the  wheel  shattered,  was  ruled  entitled,  under  Pennsylvania  law,  to 
contribution  from  the  employer  who  failed  to  guard  the  wheel). 

60.  Id. 

61.  294  Minn.  375,  301  N.W.2d  140  (1972). 

62.  Carlson  v.  Smogard,  215  N.W.2d  615  (Minn.  1974)  (holding  Minn.  Stat.  Ann. 

§  176 . 061 (10)  unconstitutional) .   In  Carlson,  the  employee  of  a  car  dealer 
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was  testing  a  newly  repaired  car  when  the  hood  flew  open.   He  sued  the 
owner  of  the  car  for  injuries,  and  the  owner  sued  the  employer/dealer 
for  negligent  summary  judgment  because  of  workers'  compensation 
immunity,  and  the  Supreme  Court  reversed. 

63.  Kuziw  v.  Lake  Engineering  Co.,  385  F.  Supp.  827  (N.D.  111.  1974).   The 
employer  had  allegedly  altered  a  baling  machine  by  removing  a  cover, 
thereby  exposing  moving  parts,  and  replacing  a  lever  with  a  defective 
lever. 

64.  501  F.2d  617  (8th  Cir.  1974).   The  employer  there  had  modified  the  hydro- 
mulcher  in  which  the  plaintiff/employee's  foot  had  been  injured.   The 
manufacturer  was  sued  by  the  employee.   In  turn,  the  manufacturer  won  an 
award  from  the  employer  of  12%  contribution.   The  court  reversed  the 
judgment  awarding  contribution,  applying  South  Dakota  law. 

65.  501  F.2d  at  622. 

66.  "Dealers,"  as  used  here  refers  to  those  regularly  engaged  in  transmitting 
the  defective  product  from  the  manufacturer  to  others—ultimate  consumers 
or  later  dealers. 

67.  320  F.2d  130  (3d  Cir.  1963),  reversing  a  judgment  n.o.v.  for  the  dealer.   This 
decision  was  followed  in  Chapman  v.  General  Motors  Corp.,  242  F.  Supp.  94 

(E.D.  Pa.  1965)  (denying  a  motion  to  dismiss  a  car  manufacturer's  claim 
for  contribution  from  a  dealer  in  a  lawsuit  involving  defective  brakes) . 
See  also  Ford  Motor  Co.  v.  Russell  &  Smith  Ford  Co.,  474  S.W.2d  549 
(Tex.  Civ.  App.  1971) ,  in  which  a  dealer  who  knowingly  installed  an 
inadequate  airconditioner  was  limited  to  recovering  contribution,  and  not 
indemnity,  from  the  manufacturer.   The  two  were  held  to  be  joint  tortfeasors. 

68.  320  F.2d  at  132. 

69.  15  Cal.  App.  3d  137,  92  Cal.  Rptr.  809  (1971). 

70.  But  see  Vergott  v.  Deseret  Pharmaceutical  Co.,  supra  note  49,  in  which  a 
patient  had  been  injured  by  a  defective  needle.   The  court  there  held  that 
the  hospital  and  distributor  were  not  strictly  liable,  and  thus  the 
manufacturer  was  not  entitled  to  contribution  from  them.   In  Roberts  v. 
Richland  Manufacturing  Co.,  supra  note  28,  a  boat  manufacturer  was  also 
denied  contribution  from  a  dealer  who  had  failed  to  inspect  the  boat,  on 
the  theory  that  there  was  no  duty  to  inspect  and  the  practical  observation 
that  inspection  would  not  have  revealed  the  defect. 

71.  See,  e.g. ,  Watz  v.  Zapata  Offshore  Co.,  supra  note  33. 

72.  Calumet  Cheese  Co.  v.  Charles  Pfizer  and  Co.,  25  Wise.  2d  55,  130  N.W.2d  290 

(1964).   Rut,  see  Dippel  v.  Sciano,  37  Wise.  2d  443,  155  N.W.2d  55  (1967), 
discussed  below. 

73.  Dresco  Mechanical  Contractors,  Inc.  v.  Todd-CEA,  Inc.,  531  F . 2d  1292,  1297 

(5th  Cir.  1976)  (applying  Georgia  law). 

74.  12  U.L.A.  57  (Master  Ed.  1975). 

75.  Annot.,  "Contribution  based  on  relative  fault,"  53  A.L.R. 3d  184,  191  (1973). 

76.  12  U.L.A.  87  (Master  Ed.  1975). 

77.  Id.  at  87. 

78.  See,  e.g. ,  Little  v.  Miles,  213  Ark.  725,  212  S.W.2d  935  (1948)  (traffic 
accident) . 

79.  Burks  Motors,  Inc.  v.  International  Harvester  Co.,  250  Ark.  29,  466  S.W.2d 
907,  reh.  denied,  250  Ark.  641,  466  S.W.2d  943  (1971)  (defective  truck). 
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80.  Id. 

81.  Fehlhaber  v.  Indian  Trails,  Inc.,  45  F.R.D.  285  (D.  Del.  1968). 

82.  Id. 

83.  Mitchell  v.  Branch,  45  Hawaii  128,  363  P . 2d  969,  978  (1961). 

84.  Degen  v.  Bayman ,  200  N.W.2d  134  (S.D.  1972). 

85.  200  N.W.2d  at  139. 

86.  Bielski  v.  Schulze,  16  Wis.  2d  1,  114  N.W.2d  105  (1962)  (reversing  with 
instructions  to  apportion  contribution  according  to  the  percentage  of 
negligence  determined  by  the  jury).   Shortly  after  this  decision,  the  court 
held  that  when  some  of  the  defendants  settle  and  the  plaintiff  then  sues 

a  nonsettling  defendant,  that  defendant  is  entitled  to  have  the  jury 
determine  the  relative  negligence  of  all  the  defendants  to  determine  his 
share,  even  though  none  of  the  other  defendants  are  parties  to  the  action. 
Pierringer  v.  Hogan,  21  Wis.  2d  182,  124  N.W.2d  106  (1963).   See  also 
Jensvold,  "A  Modern  Approach  to  Loss  Allocation  Among  Tortfeasors  in  Products 
Liability  Cases,"  1974  Ins.  L.J.  591;  58  Minn.  L.  Rev.  723,  747  ff.  (1974). 

87.  Dippel  v.  Sciano,  37  Wis.  2d  443,  155  N.W.2d  55,  64-65  (1967). 

88.  Pachowitz  v.  Milwaukee  and  Suburban  Transport  Co.,  56  Wis.  2d  383,  202  N.W.2d 
268  (1972) .   A  bus  passenger  injured  on  leaving  bus  sued  the  bus  company. 
The  bus  company  sued  the  city  for  indemnity  and  contribution,  claiming 
negligent  maintenance  of  the  sidewalks.   The  court  sustained  the  dismissal 

of  the  bus  company's  complaint. 

89.  223  N.W.2d  607  (Wis.  1974). 

90.  Packard  v.  Whitten,  274  A. 2d  169,  180  (Me.  1971)  (car  accident): 

We  see  no  reason  why  in  logic  or  in  justice  the 
law  should  expect  that  the  joint  tortfeasor  should 
ultimately  be  required  to  contribute  more — or  less — 
than  a  share  of  the  total  damages  proportionate  to  his 
causal  fault. 

91.  Cyr  v.  B.  Of fen  &  Co . ,  501  F . 2d  1145  (1st  Cir.  1974)  (applying  New  Hampshire 
law) .   An  employee  cleaning  the  inside  of  the  drying  ovens  of  a  printing 
press  was  killed  when  the  ovens  were  turned  on.   The  manufacturers  of  the 
press  and  the  ovens  were  sued  in  strict  liability.   The  court  affirmed  the 
denial  of  a  request  for  instructions  based  on  New  Hampshire's  Comparative 
Negligence  Act,  saying  that  strict  liability  is  imposed  irrespective  of 
^defendant's  negligence.   Id_.  at  1155. 

92.  Minn.  Stat.  Annot.  §  604.01  (1976  Supp.). 

93.  Jensvold,  supra  note  5,  58  Minn.  L.  Rev,  at  725: 

The  rationale  of  the  Minnesota  comparative  negligence 
statute  offers  a  possible  alternative  to  the  use  of 
common  law  principles  of  indemnity  and  contribution 
in  actions  where  strict  liability  is  alleged. 

94.  Bjorklund  v.  Hantz,  208  N.W.2d  722  (Minn.  1973).   A  jury  had  found  a 
retailer  30  percent  negligent  and  a  manufacturer  45  percent  negligent 

in  a  suit  arising  from  a  defective  snowmobile.   The  retailer's  negligence 
was  only  in  failing  to  discover  the  defect.   The  court  granted  full  indemnity 
to  the  retailer,  refusing  to  follow  Bielski  and  apportion  the  damages, 
stating  that  indemnity  "is  reserved  for  those  rare  cases  in  which  the 
parties  seeking  indemnity  have  been  guilty  of  no  active  negligence.   We 
are  not  disposed  to  lightly  overrule  these  well-established  principles." 
Id.  at  724. 
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95.  See  Haney  v.  International  Harvester  Co. ,'294  Minn.  375,  201  N.W.2d  140 
(1972);  Carlson  v.  Smogard,  215  N.W.  615  (Minn.  1974). 

96.  Dole  v.  Dow  Chemical  Co.,  30  N.Y.2d  143,  331  N.Y.S.2d  382  (1972).   The 
plaintiff's  husband  died  while  cleaning  a  storage  tank  which  still 
contained  a  fumigant  manufactured  by  Dow.   The  plaintiff  sued  Dow, 
which  sued  the  employer  for  indemnity.   The  trial  court  refused  to 
dismiss  Dow's  complaint.   The  intermediate  appellate  court  reversed 
(dismissing  the  complaint),  and  the  Court  of  Appeals  reversed,  remanding 
the  case  for  trial  under  the  new  apportionment  rule. 

97.  331  N.Y.S.2d  at  386-87. 

98.  N.Y.C.P.L.R.  §  1402  (McKinney's  Supp.  1976): 

The  amount  of  contribution  to  which  a  person 
is  entitled  shall  be  the  excess  paid  by  him  over 
and  above  his  equitable  share  of  the  judgment 
recovered  by  the  injured  party;  but  no  person  shall 
be  required  to  contribute  an  amount  greater  than 
his  equitable  share.   The  equitable  shares  shall  be 
determined  in  accordance  with  the  relative  culpability 
of  each  person  liable  for  contribution. 

99.  See  Hughes  v.  Ataka  America,  Inc.,  48  App.  Div.  808,  369  N.Y.S.2d  723 
(1975).   A  defective  nail  shattered,  injuring  the  plaintiff.   The 
plaintiff  sued  four  defendants  in  the  chain  of  supply;  the  jury  returned 
a  verdict  against  only  one  of  them.   The  court  reversed  because  the  jury 
had  been  improperly  charged: 

The  charge  was  highly  confusing,  limiting  the  jury 
to  a  choice  of  finding  against  either,  but  not  more 
than  one,  of  Dykes,  Gardiner,  or  Ataka,  to  which  all 
parties  excepted.   The  defect  having  been  concealed 
and  being  a  substantial  factor  in  the  injury,  and  the 
product  having  been  used  for  the  purpose  sold,  it  would 
have  been  possible  to  hold  more  than  one  defendant 
liable. 

369  N.Y.S.2d  at  724. 

100.  Walsh  v.  Ford  Motor  Co.,  70  Misc.  2d  1031,  335  N.Y.S.2d  110  (1972). 

An  accident  was  caused  by  a  faulty  carburetor.   The  owner  sued  the  dealer 
and  the  car  manufacturer.   Liability  was  apportioned  75  percent  to  the 
manufacturer  (50  percent  for  negligent  manufacture,  25  percent  for  failure 
to  inspect)  and  25  percent  to  the  dealer  for  failure  to  inspect  and 
discover  the  defect: 

Even  though  the  Dole  case  was  concerned  only  with 
a  negligence  action,  the  principle  developed  in 
that  case  should  also  be  and  is  applied  to  these 
implied  warranty  causes  of  action  because  they  arose 
only  because  of  defendant's  negligence. 

335  N.Y.S.2d  at  114. 

101.  Coons  v.  Washington  Mirror  Works,  Inc.,  344  F.  Supp.  653  (S.D.N.Y.  1972), 
rev'd  on  other  grounds,  477  F.2d  864  (2d  Cir.  1973)  (applying  Dole  where 
one  defendant  was  liable  for  negligent  operation  of  a  hoist  and  the  other 
for  breach  of  warranty) . 

It  may  be  claimed  that  the  Dole  rationale  is  not 
applicable  in  this  action  because  the  Dole  case 
concerned  an  apportionment  of  responsibility 
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of  negligence  between  joint  tortfeasors  and  here  only 
one  of  the  defendants,  Washington,  is  liable  on  the 
theory  of  negligence  while  the  other,  Electric ,  is 
liable  on  the  theory  of  breach  of  warranty.   That 
reasoning  is  unfounded. 

First,  the  court  in  Dole  was  primarily  interested  in 
equitably  apportioning  the  responsibility  for 
wrongdoing  between  the  jointly  liable  wrongdoers. 
Secondly,  the  action  of  breach  of  warranty  is  really 
a  hybrid  between  tort  and  contract  and  was  originally 
conceived  and  regarded  as  an  action  of  deceit  and 
misrepresentation— an  action  in  tort. 

344  F.  Supp.  at  657-58. 

102.  Michelucci  v.  Bennett,  71  Misc.  2d  347,  335  N.Y.S.2d  967  (1972)  (holding 
that  a  defendant's  settlement  with  the  original  plaintiff  did  not  bar 

a  suit  for  contribution  from  another  defendant) . 

The  plaintiff  in  the  third  party  complaint  is 
Bennett,  and  it  is  not  a  party  to  the  release 
nor  bound  by  its  terms.  .  .  .   The  court  [in  Dole] 
clearly  pointed  out  that  the  third-party  plaintiff's 
legal  rights  are  separate  rights  from  the  plaintiff's. 

335  N.Y.S.2d  at  969. 

103.  N.Y.  Gen.  Ob.  Law  §  15-108  (McKinney  1976): 

(a)  Effect  of  release  of  or  covenant  not  to 
sue  tortfeasors.   When  a  release  or  a  covenant 
not  to  sue  or  not  to  enforce  a  judgment  is  given 
to  one  of  two  or  more  persons  liable  or  claimed  to 
be  liable  in  tort  for  the  same  injury,  or  the  same 
wrongful  death,  it  does  not  discharge  any  of  the 
other  tortfeasors  from  liability  for  the  injury  or 
wrongful  death  unless  its  terms  expressly  so  provide, 
but  it  reduces  the  claim  of  the  releasor  against 

the  other  tortfeasors  to  the  extent  of  any  amount 
stipulated  by  the  release  or  the  covenant,  or  in 
the  amount  of  the  released  tortfeasor's  equitable 
share  of  the  damages  under  article  fourteen  of  the 
civil  practice  law  and  rules,  whichever  is  the 
greatest. 

(b)  Release  of  tortfeasor.   A  release  given  in  good 
faith  by  the  injured  person  to  one  tortfeasor  as 
provided  in  subdivision  (a)  relieves  him  from 
liability  to  any  other  person  for  contribution  as 
provided  in  article  fourteen  of  the  civil  practice  law 
and  rules. 

104.  Langford  v.  Chrysler  Motors  Corp.,  513  F . 2d  1121  (2d  Cir.  1975)  (applying 
New  York  law) . 

105.  Morales  v.  Moss,  44  App.  Div.  2d  687,  355  N.Y.S.2d  456  (1974).   The  basic 
reluctance  observed  under  traditional  rules  to  require  indemnity  or 
contribution  from  those  near  the  end  of  the  chain  of  commerce  continues 
under  the  new  Dole  rule. 

106.  Hoffman  v.  Jones,  280  So.  2d  431  (Fla.  1973). 

107.  Li  v.  Yellow  Cab  Co. ,  119  Cal .  Rptr.  858,  532  P. 2d  1226  (1975),  where 
the  court  adopted  the  "pure  form  under  which  the  assessment  of  liability 
in  proportion  to  fault  proceeds  in  spite  of  the  fact  that  the  plaintiff 

is  equally  at  fault  as  or  more  at  fault  than  the  defendant,"  119  Cal.  Rptr.  at  861 
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108.  E.B.  Wills  Company,  Inc.  v.  Superior  Court  of  Merced  County,  128  Cal. 
Rptr.  541,  544  (Cal.  App .  1976). 

109.  Gomes  v.  Brodhurst,  394  F.2d  465  (3d  Cir.  1967)  (applying  Virqin  Islands 
law)  : 

[W]e  are  persuaded  that  a  system  which  taxes  non- 
settling  tortfeasors  to  the  extent  of  their 
negligence,  and  no  further,  is  the  more  equitable. 

The  fairness  of  such  a  system  is  evident.   The  trouble- 
some aspect  in  our  view  is  whether  its  implementation 
will  serve  to  encourage  or  discourage  settlement 
prior  to  trial.   The  argument  made  is  that  a  plaintiff, 
unable  to  know  with  any  certainty  before  verdict  the 
extent  of  his  recovery,  will  be  reluctant  to  discharge 
one  or  more  of  several  tortfeasors  from  liability. 

We  find  this  circumstance  of  no  greater  weight  under 
a  comparative  negligence  system  than  under  a  pro  rata 
reduction  rule.   In  each  case  a  plaintiff  negotiates 
settlement  largely  on  the  basis  of  an  estimated  gross 
recovery  and  the  negotiating  tortfeasor's  legal  liability. 
Thus,  in  a  pro  rata  reduction  jurisdiction,  negotiating 
parties  will  bargain  high  or  low  depending  upon  what 
they  consider  to  be  the  likelihood  of  a  jury  finding 
of  negligence  on  the  part  of  the  alleged  tortfeasor,  and 
the  effect  such  a  finding  will  have  in  reducing  the 
amount  plaintiff  may  realize  on  the  verdict  from  non- 
settling  tortfeasors.   In  a  comparative  negligence 
jurisdiction  negotiating  parties  will  bargain  high  or 
low  depending  upon  what  they  consider  to  be  the  extent 
of  the  alleged  tortfeasor's  negligence.   Each  system 
presupposes  an  element  of  chance,  and,  depending  on  a 
given  set  of  facts,  will  speed  settlement  or  make  it 
more  difficult  to  achieve.   See  Bielski  v.  Schulze, 
16  Wis.  2d  1,  114  N.W.2d  105,  111  (1962).   On  balance 
the  equities  inherent  in  a  comparative  negligence  system 
convince  us  of  its  ultimate  merit. 

394  F.2d  at  468-69. 

110.  Curtis  v.  Murphy  Elevator  Co.,  407  F.  Supp.  940  (D.  Tenn.  1976) 

(elevator  manufacturer  found  liable  to  the  owner  of  a  building  for 
breach  of  warranty) . 

111.  Gertz  v.  Campbell,  55  111.  2d  84,  302  N.E.2d  40  (1973). 

112.  Zaremski,  "Expansion  of  Third  Party  Recovery:   Common  Law  Indemnity, 
Contribution,  Or?",  63  111.  B.J.  684  (1975). 

113.  Ruvolvo  v.  U.S.  Steel  Corp.,  139  N.J.  Super.  578,  354  A. 2d  685  (1976) 
(employee  injured  by  a  wire  tying  machine  sued  the  manufacturer,  who 
sued  the  employer.   The  court  found  that  the  accident  was  caused  by 
the  manufacturer's  failure  to  warn  of  the  need  for  safety  glasses 
and  the  employer's  failure  to  heed  the  manufacturer's  oral  warning. 
Since  the  manufacturer  was  at  fault,  it  was  not  entitled  to  indemnity 
from  the  employer) . 
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f.   Products  Liability  in  the  Workplace 


178 


PRODUCTS  LIABILITY  IN  THE  WORKPLACE 

Many  products  cases  involving  injuries  which  are 
sustained  by  employees  in  the  course  of  employment  present 
issues  quite  different  from  those  cases  dealing  with  non- 
workplace  injuries.   While  the  knowledge  of  the  ordinary 
plaintiff  as  to  the  danger  involved  in  the  use  of  a  product 
may  come  into  play  in  the  nonworkplace  situation,  the  skill 
and  experience  of  the  injured  worker  is  almost  always  an 
important  factor  in  the  work-related  injury  case.   Also,  while 
many  nonworkplace  product  injuries  occur  through  the  inter- 
action of  only  the  two  principal  parties,  the  plaintiff  and 
the  seller  of  the  allegedly  defective  product,  the  conduct  of 
a  third  party,  the  employer,  is  an  ever-present  factor  in  the 
workplace  injury. 

Several  factors  are  identifiable  as  having  had  the 
effect  of  inducing  courts  to  apply  different  rules  to  the  treat- 
ment of  work-related  product  injuries  than  to  nonwork-related 
product  injuries.   These  factors  may  be  grouped  into  two 
broad  categories:   those  that  are  based  on  the  injured  person's 
status  as  a  "worker"  and  those  that  are  based  on  the  existence 
of  the  employer,  as  one  who  intervenes  between  the  injured 
worker  and  the  manufacturer  of  an  injury-producing  product. 

An  overriding  factor  associated  with  a  person's 
status  as  an  "employee"  is  the  fact  that  persons  who  are  injured 
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at  work  normally  are  covered  by  workers'  compensation 
statutes  that  have  been  enacted  in  all  states.   Under 
the  workers'  compensation  system,  an  employee  injured 
in  the  course  of  employment  is  provided  benefits  without 
regard  to  fault.    The  injured  worker  is  entitled  to 

benefits  for  physical  injury  (including  wage  loss  and 

2 
medical  expense  reimbursement)  or  death.    There  is  also 

concern  that  the  injured  worker  be  rehabilitated  although 

practical  implementation  of  such  measures  has  met  with 

3 

difficulties. 

Under  workers'  compensation  systems,  a  parti- 
cipating employer  is  usually — but  not  always — protected 

4 
from  suit  by  the  injured  worker.    Such  protection  is 

generally  not  extended  to  wrongdoers  not  involved  in 

the  employment  relation,  since  the  compensation  system 

5 
is  not  designed  to  extend  immunity  to  strangers.    Thus, 

a  basic  premise  of  workers'  compensation  systems  is 

that  the  employee  is  precluded  from  bringing  a  tort 

action  against  his  employer.   This  tort  immunity  has 

been  broadened  to  include  co-employees  of  the  injured 

worker.    However,  sporadic  attempts  to  extend  the 

scope  of  immunity  any  further  so  as  to  include  other 
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parties  not  directly  involved  in  the  employment 
relationship   have  been  met  with  objections.   For 
example,  at  one  time,  Alabama,  Illinois  and  Washington 
all  attempted  to  provide  system-wide  immunity  by 
legislative  alterations  to  their  workers*  compensation 
laws,  by  rendering  any  employer  who  contributed  to 
the  workers'  compensation  system  immune  from  suit, 
not  only  by  his  own  employees,  but  also  by  any  employee 
covered  by  workers'  compensation.   The  Alabama  and 

Washington  schemes  were  legislatively  abolished,  and 

7 
the  Illinois  statute  was  declared  unconstitutional. 

By  the  same  token,  the  Montana  Constitutional  Convention 
in  19  72  abrogated  legislatively  and  judicially  developed 
rules  which  had  the  effect  of  restricting  the  tort- 
recovery  opportunities  of  an  injured  worker   and 
adopted  a  section  in  the  bill  of  rights  of  the  state 
constitution  preserving  extensive  rights  of  an  injured 
party  to  sue  third  parties,  even  when  the  plaintiff 

g 

is  a  recipient  of  workers'  compensation  benefits. 

An  attempt  to  deprive  an  injured  employee 
of  the  right  to  sue  a  third  party  may  be  challenged  on 
constitutional  grounds.   Of  course,  under  appropriate 
circumstances,  a  legislative  body  may,  without  offending 
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the  Constitution,  abrogate  common  law  actions  or  defenses. 
This  is  made  clear  by  the  reasoning  of  the  Supreme  Court  in 

upholding  the  basic  principle  of  workers'  compensation,  as 

9 
adopted  in  New  York.   In  New  York  Central  R.R.  v.  White, 

The  Court  held  that  a  state  may  alter  common  law  rules  re- 
garding the  respective  rights  and  liabilities  of  employers 
and  employees  in  industrial  accident  cases.   It  was  held  not 
to  be  a  deprivation  of  due  process  to  make  the  employer  liable, 
irrespective  of  its  negligence  or  the  negligence  of  the 
injured  worker  or  his  fellow  employees.   Nor  was  it  uncon- 
stitutional to  deprive  the  employee  of  the  possibility  of 
gaining  higher  damages  in  a  common  law  suit.   Moreover,  the 
establishment  of  a  system  which  deprived  both  parties  of 
trial  by  jury  was  held  not  to  be  inconsistent  with  due  process. 
The   Court  noted  that  "no  person  has  a  vested  interest  in 
any  rule  of  law  entitling  him  to  insist  that  it  shall  remain 
unchanged  for  his  benefit." 

It  should  be  emphasized,  however,  that,  in  finding 
that  the  workers'  compensation  system  was  a  proper  exercise 
of  the  police  power  and  was  neither  arbitrary  nor  unreasonable, 
the  Court  relied  heavily  on  the  fact  that  the  abrogation  of 
certain  common  law  rights  was  offset  by  reciprocal  compensating 
advantages.   The  employer's  loss  of  common  law  defenses  was 
balanced  by  the  establishment  of  limitations  on  liability  to 
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any  injured  employee.   The  employee's  recovery  of  damages  was 
limited,  but  he  was  assured  of  a  certain  and  speedy  recovery. 

Other  decisions  sustaining  the  constitutionality 
of  workers'  compensation  have  also  relied  on  the  quid  pro  quo_ 
aspect.   For  example/  in  Kaznoski  v.  Consolidation  Coal  Co. , 
the  court  rejected  an  argument  that  the  West  Virginia  workers ' 
compensation  scheme  was  unconstitutional  because  the  compen- 
sation provided  for  the  death  of  a  coal  miner  was  less  than 
his  expected  lifetime  earnings.   The  court  concluded  that 
constitutional  challenges  of  this  sort  were  foreclosed, 
since  workers'  compensation  acts  were  sound  examples  of  socio- 
economic legislation.   The  opinion  emphasized  that,  under 
workers'  compensation,  claimants  give  up  their  right  to  a 
nebulous  and  uncertain  cause  of  action,  in  return  for  the 
remedy  of  definite  and  immediate  compensation — albeit  at  a 
lower  remunerative  level — without  regard  to  fault. 

The  principle  that  common  law  rights  should  not  be 
abolished,  generally  speaking,  unless  a  substitute  remedy 
is  provided,  was  an  important  consideration  in  two  recent 

cases  involving  statutory  restrictions  on  the  right  of  the 

12 

manufacturer  to  sue  a  negligent  employer.   In  Carlson  v.  Smogard, 

a  Minnesota  statute  precluded  a  third-party  suit  for  indemnifica- 
tion by  the  injured  worker's  employer,  unless  there  existed 
an  express  written  contract  of  indemnity.   The  Supreme  Court  of 
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Minnesota  held  that  it  was  an  unconstitutional  violation  of 
due  process  under  both  the  federal  and  state  constitutions 
to  deprive  a  party  of  a  common  law  cause  of  action,  without 
providing  a  reasonable  substitute  remedy.   The  court  also 
noted  that  workers'  compensation  acts  are  intended  to  affect 
common  law  rights  only  as  between  employers  and  their  employees, 

not  third  parties.   Similarly,  in  Sunspan  Engineering  &  Con- 

13 
struction  Co.  v.  Spring-Lock  Scaffolding  Co.,     a  provision 

of  the  Florida  Workmen's  Compensation  Act  precluded  a  third- 
party  tortfeasor  from  suing  the  plaintiff's  employer.    The 
Florida  Supreme  Court  struck  down  the  provision  as  a  denial 
of  equal  protection,  in  that  it  created  an  arbitrary  classifica- 
tion of  manufacturers  who  happened  to  supply  their  products 
to  employers  covered  by  workers'  compensation,  as  opposed  to 
employers  not  so  covered.   The  court  also  stressed  that  the 
legislature  could  not  thus  abolish  a  cause  of  action  without 
providing  a  reasonable  alternative  remedy. 

An  important  theme  which  pervades  the  case  law  is 
the  judicial  view  that  the  fundamental  justification  for  inter- 
ference with  common  law  rights  through  workers"  compensation 
is  the  acknowledged  public  interest  in  the  relationship 
between  employers  and  their  employees.   The  situation  which 
prevailed  prior  to  the  implementation  of  workers'  compensation 
was  that  injured  workers  were  often  unable  to  recover  damages 
due  to  the  interposition  of  various  common  law  defenses  by 
employers.   This  had  the  effect  of  disrupting  sound  industrial 
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relations,  with  which  the  state  is  legitimately  concerned. 

For  example,  a  California  court  focused  on  the 

employer-employee  context  in  upholding  as  constitutional  an 

enactment  extending  tort  immunity  to  the  plaintiff's  fellow 

employees : 

The  controversy  in  question  involves  no  third 
party  but  was  exclusively  between  two  fellow 
workmen,  acting  within  the  scope  of  their 
employment,  and  the  employer.   The  Legislature 
was  empowered  by  the  Constitution  to  bring  this 

type  of  industrial  injury  within  the  purview  of 

14 
the  Workmen's  Compensation  Act. 

The  same  principle  was  stressed  by  the  Illinois  Supreme 

Court  when  it  struck  down  a  statute  which  extended  tort  immunity, 

not  only  to  the  plaintiff's  own  employer,  but  also  to  any  other 

party  who  happened  to  be  an  employer  participating  in  the  workers' 

15 
compensation  system.     Under  this  statute,  a  worker  injured 

by  the  other  employer  could  not  sue  that  employer,  but  was 

limited  to  collecting  the  statutory  compensation  benefits  from 

his  own  employer,  who  could  then  recover  that  amount  from  the 

third  party.   Thus,  the  liability  of  a  member  of  the  state. 

"workers'  compensation  family f:  would  be  limited.   In  Grasse  v. 

1  fi 
Dealer's  Transport  Co.,     the  court  struck  down  this  statute 

on  the  ground  that  it  created  an  arbitrary  and  unreasonable 

classification  which  was  not  responsive  to  the  underlying  purpose 

of  the  workers'  compensation  system: 
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It  is  evident  that  the  primary  purpose  of 
the  Workmen's  Compensation  Act  is  to  afford 
employees  and  their  dependents  a  measure  of 
financial  protection  .  .  .  and  that  a  major 
portion  of  the  statute  pertains,  not  to  tort 
liability,  but  to  a  system  for  imposing 
liability  without  fault  upon  employers  for  the 
benefit  of  their  own  employees.   The  basis  upon 
which  the  validity  of  such  legislation  was 
sustained  was  as  a  regulation  of  the  master- 
servant  relation.   Inasmuch  as  the  general 
public  had  an  interest  in  the  loss  of  life  and 
disability  incurred  in  the  course  of  a  hazardous 
employment,  this  system  of  liability  and  compen- 
sation between  employers  and  their  own  employees 
injured  in  the  course  of  their  employment  was 
deemed  to  be  a  reasonable  exercise  of  the  police 
power. 

Section  29,  however,  does  not  purport  to 
regulate  the  relationship  between  employers  and 
employees,  which  are  a  recognized  class  for 
special  legislation,  but  modifies,  and  even 
eliminates  under  some  circumstances,  the  tort 
liability  of  third  parties  who  negligently 
injure  employees  engaged  in  another  enterprise. 
It  is  evident,  therefore,  that  the  basis  and 
justification  for  sustaining  the  exercise  of 
the  police  power  for  the  major  portion  of  the 
Workmen's  Compensation  Act  does  not  apply  to 
section  29  which  treats  of  a  different  situation, 

and  regulates  tort  liability  between  persons 

17 

who  have  no  employment  or  other  relationship. 

The  court  went  on  to  note  that  statute  unconstitutionally  created 
an  arbitrary  distinction  among  tortfeasors. 
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In  general,  then ,  the  injured  worker's  tort  recovery- 
is  affected,  at  least  in  connection  with  possible  tortfeasors 
within  the  employment  relation,  by  the  fact  that  he  is  an  "employee." 

Of  those  factors  associated  with  the  status  of  the 
injured  party  as  a  "worker,"  the  most  prevalent  is  his  experience, 
either  as  a  long-term  user  of  the  specific  article  which  caused 
injury  or,  more  generally,  as  a  member  of  a  particular  profession 
or  occupational  group.   "Experience"  has  been  a  determinative, 
or  at  least  an  influential,  factor  in  cases  involving  three 
particular  issues  common  to  products  liability  litigation:   the 
manufacturer's  duty  to  warn  of  hazards  associated  with  the  pro- 
duct, the  manufacturer's  duty  to  guard  against  nonobvious  dangers, 
and  the  establishment  of  the  defense  of  assumption  of  the  risk. 
In  respect  to  each  of  these  issues,  it  may  be  asserted  that 
the  injured  party's  experience  had  the  effect  of  making  a  parti- 
cular hazard  more  obvious  to  him  than  it  would  have  been  to  an 
inexperienced  user  of  the  product,  thus  resulting  in  imposition 
of  different  standards  in  the  assessment  of  the  actions  of  the 
manufacturer  and  the  injured  party  in  the  workplace  situation. 
This  is  particularly  common  in  respect  to  the  issue  of  a  manu- 
facturer's or  supplier's  duty  to  warn  of  product  hazards. 

Courts  often  invoke  the  provisions  of  §  3  88  of  the  Restatement 

1 8 
(Second)  of  Torts  in  analysis  of  this  issue. 

Particularly  pertinent  to  workplace  injuries  is 

comment  k  to  §  388,  which  recognizes  the  importance  of  the  user's 

19  .       . 

experience.     Applied  in  the  context  of  workplace  in]uries,  this 
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comment  notes  that  an  experienced  worker  more  readily  observes 
dangerous  conditions  and  therefore  a  supplier  or  manufacturer 
has  either  (a)  no  duty  to  warn  or  (b)  a  less  stringent  duty  to 

provide  cautionary  information.   Thus,  it  has  been  held  that 

20 
there  is  no  duty  to  warn  a  worker  who  is  truly  experienced. 

Similarly,  in  a  recent  case,  a  federal  district  court,  applying 

Pennsylvania  law,  reasoned  that  since  §  388  requires  a  supplier 

to  warn  only  of  latent  dangers,  there  is  no  obligation  to  warn 

21 
of  dangers  which  are  generally  known  in  the  profession.     If 

it  can  be  shown,  however,  that  while  the  injured  party  was  a 

worker,  he  was  in  fact  inexperienced,  then  the  "obvious  danger" 

rationale,  which  supports  a  no-duty-to-warn  rule,  cannot  be 

22 
applied  to  bar  the  claim. 

Where  a  dangerous  condition  is  equally  within  the 

technical  knowledge  of  the  supplier,  the  employer  and  the 

experienced  employees,  the  supplier  has  no  obligation  to  warn 

of  dangers.   Unusually  extensive  discussion  of  this  issue  was 

provided  by  the  Iowa  Supreme  Court  in  West  v.  Broderick  and 

23 
Bascom  Rope  Co.     In  that  case,  an  ironworker  was  injured  when 

a  wire  rope  sling  parted  as  it  was  being  used  to  lift  a  weight 

in  excess  of  its  capacity.   In  a  suit  against  the  manufacturer 

of  the  sling,  the  worker  claimed  that  the  manufacturer  should 

have  provided  information  regarding  rope  tensile  strength  in 

the  form  of  a  tag  on  each  sling.   In  discussing  the  expertise 
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of  ironworkers  in  the  use  of  equipment  the  court  recounted  how 
an  ironworker  progresses  through  apprenticeship  to  journeyman 
status,  and  how  the  specialized  knowledge  of  these  workers  was 
asserted  by  their  union  in  support  of  its  claim  of  exclusive 

jurisdiction  in  the  labor  field  to  perform  certain  tasks.   The 

24 
court  noted  that  an  ironworker  "commands  a  good  wage,"    and 

that  " [i] ronworkers  profess  to  be  expert  in  the  use  of  wire 

25 
rope."     Despite  its  focus  on  experience  and  expertise,  however, 

the  Iowa  court  refused  to  hold  that  there  was  no  duty  to  warn 

as  a  matter  of  law,  and  concluded  that  the  case  presented  a 

close  jury  question  as  to  whether  a  duty  to  warn  these 

experienced  workers  existed. 

The  injured  party's  work  experience  is  also  often 

cited  as  a  factor  in  determining  whether  the  warning  which  was 

2  fi 
given  was  in  fact  adequate.     The  courts  often  hold  that  while 

there  is  a  duty  to  warn  all  users,  even  workers,  the  adequacy 

of  the  warning  may  be  determined  in  light  of  the  professional 

status  of  the  trained  and  experienced  workers  who  are  expected 

27 

to  use  the  product.     In  considering  the  training  and 

experience  of  a  master  plumber  whose  arm  was  caught  in  a  machine 

which  he  had  used  hundreds  of  times,  the  Seventh  Circuit  Court 

of  Appeals  stated: 

[W]e  are  persuaded  that  a  manufacturer's  duty 
to  impart  information  as  to  the  safe  use  of 
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its  product,  whether  it  be  by  warnings  or 
instructions,  is  significantly  minimized  where 
the  user  is  a  member  of  a  particular  trade  or 

profession  with  regard  to  a  danger  that  is 

2  8 
generally  known  in  the  trade  or  profession. 

In  accord  is  a  recent  decision  of  a  federal  court  applying 

Virginia  law,  in  which  it  was  said: 

As  a  general  rule  the  duty  to  give  warning 
of  dangers  inherent  in  a  product  is  minimized 
where  the  user  is  a  member  of  a  particular 

trade  or  profession  wherein  those  dangers 

29 
are  generally  known. 

In  regard  to  the  form  of  the  warning,  experienced  workers  may 

not  be  entitled  to  receive  a  warning  on  the  face  of  the 

dangerous  article  itself,  for  example,  but  might  be  expected 

to  read  technical  catalogues  and  brochures  which  would 

30 
familiarize  them  with  the  hazards  of  tools  used. 

The  experience  of  the  injured  worker  also  has  an 

effect  on  a  cause  of  action  based  on  a  manufacturer's  failure 

to  warn  in  respect  to  the  defense  of  contributory  negligence. 

In  two  cases  where  contributory  negligence  was  allowed  as  a 

defense  to  a  claim  of  negligent  failure  to  warn,  the  court 

focused  upon  the  long  professional  experience  of  each  of  the 

plaintiffs  as  a  key  factor  in  deciding  whether  each  had  knowledge 

of  the  danger  from  an  independent  source,  so  as  to  eliminate 

31 
failure  to  warn  as  a  proximate  cause  of  the  harm. 

In  addition  to  the  duty  to  warn  issue,  experience 

and  expertise  have  been  cited  as  matters  requiring  different 
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treatment  of  work-related  injury  claims  in  respect  to  the 
question  of  the  obligation  of  a  manufacturer  to  provide 
safety  guards.   Thus,  the  Supreme  Court  of  Pennsylvania  has 
held  that  a  manufacturer  has  no  duty  to  design  a  machine  with 

safety  devices  which  guard  against  hazards  that  are  open  and 

32 

obvious  to  an  employee  experienced  in  use  of  the  machine. 

Similarly,  the  Ninth  Circuit  Court  of  Appeals  has  explained  that 
there  is  no  duty  to  prevent  an  experienced  person  from 

voluntarily  exposing  himself  to  obvious  and  appreciated 

33 

dangers . 

Most  interesting  in  respect  to  the  experience  factor 
is  a  comparison  of  two  cases  in  which  the  injuries  involved 
falls  from  scaffolds  which  did  not  have  safety  rails.   Upon 
the  same  facts,  an  experienced  professional  painter  was  denied 

recovery  under  New  York  law  against  the  supplier  of  the  un- 

34 
guarded  scaffolding,    while  an  inexperienced  volunteer  worker 

was  permitted  to  proceed  with  his  claim  against  the  lessor  of 

35 

the  scaffolding  under  Minnesota  law.     The  Minnesota  court 

distinguished  the  New  York  case  solely  on  the  experience  factor: 

We  are  compelled  to  impose  more  stringent 
standards  pertaining  to  the  commercial  leasing 

of  potentially  dangerous  equipment  to  inex- 

36 

perienced  users. 

The  obvious  danger  defense  ignores  a  basic  maxim  of 
the  workplace  that  even  the  most  experienced  worker  may  suffer 
a  momentary  lapse  of  concentration  which,  when  coupled  with  an 
absence  of  safety  devices,  may  result  in  severe  injury.   It  has 
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been  said  that: 

Contributory  negligence  in  a  factory  setting 
may  often  be  just  the  statistically  inevitable 
consequence  of  the  performance  of  repetitive 
mechanical  chores  in  a  distracting  factory 
environment.   Even  the  most  careful  worker 

will  make  an  occasional  mistake  which  may 

37 

result  in  injury. 

Increased  recognition  of  such  realities  has  led  to  what  the 
Seventh  Circuit  Court  of  Appeals  sees  as  a  trend  away  from 

the  rule  that  there  is  no  duty  to  guard  against  dangers  obvious 

3  8 
to  experienced  workers.     In  fact,  the  case  most  often  cited 

39 
in  support  of  that  rule,  Campo  v.  Scofield,    has  itself  been 

40 
recently  overruled  by  the  New  York  Court  of  Appeals. 

Experience  is  also  cited  as  a  key  factor  in  the 

establishment  of  affirmative  defenses  based  on  the  plaintiff's 

41 
conduct.     Thus,  it  is  commonly  accepted  that  the  experience 

of  the  injured  worker  is  a  factor  to  be  considered  in 

determining  whether  he  was  aware  of  the  risk  he  is  alleged  to 

42 
have  assumed.     While  in  a  rare  case  it  might  be  found  that 

a  plaintiff's  work  experience  is  so  extensive  that  he  has 

43 
assumed  the  risk  as  a  matter  of  law,    the  experience  issue 

is  more  often  held  to  present  a  question  appropriate  for 

44 
determination  by  the  jury.     This  is  true  even  where  the 

plaintiff  had  such  familiarity  with  the  particular  machine  that 

there  is  no  doubt  that  he  made  a  deliberate  choice  to  sacrifice 

45 
safety.     The  jury  may  also  consider  inexperience  in  connection 
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with  contributory  negligence.   It  is  not  uncommon  for  a  court 
to  find  relevant  the  actions  of  more  experienced  co-workers 

in  deciding  the  issue  of  whether  a  novice  employee  had  assumed 

46 
the  risk  in,  for  example,  neglecting  to  wear  safety  glasses. 

As  the  First  Circuit  Court  of  Appeals  observed: 

It  is  also  relevant  that  plaintiff's  two 
co-workers,  who,  in  varying  degrees,  were 
experienced  in  carpentry  and  construction, 

also  continued  at  their  work  without  taking 

47 
precautions. 

Of  course,  the  fact  that  an  injured  worker  has 

such  extensive  experience  that  the  existence  of  the  danger  is 

obvious  does  not  ipso  facto  preclude  recovery,  as  he  may  have 

worked  so  long  without  being  harmed  that  he  does  not,  in  fact, 

48 
appreciate  the  risk  inherent  in  his  actions.     For  his 

assumption  of  risk  to  be  unreasonable,  thus  precluding  recovery, 

it  must  be  shown  that  the  employee's  experience  caused  him  to 

appreciate  the  particular  danger  which  caused  injury,  not 

merely  that  the  tool  being  used  was  generally  dangerous  if 

49 
not  used  carefully. 

Another  factor  which  sets  an  injured  worker  apart 

from  others  who  are  harmed  by  products  is  that  the  actions  of 

the  worker  are  often  guided  by  safety  rules  established  either 

by  statute  or  informally  promulgated  by  his  employer.   The 

effect  which  will  be  given  to  a  showing  that  the  injured  worker 

was  acting  in  violation  of  a  safety  rule  when  injured  varies 

in  different  jurisdictions.   The  Oregon  Supreme  Court,  noting 
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that  safety  statutes  are  intended  to  protect  employees,  has 
held  that  the  violation  of  a  safety  statute  cannot  be 

asserted  to  establish  the  contributory  negligence  of  the 

50 

plaintiff.     The  Wisconsin  Supreme  Court,  on  the  other  hand, 

while  refusing  to  hold  that  violation  of  a  safety  code 
requirement  regarding  the  wearing  of  hard  hats  was  negligence 
per  se,  held  that  a  jury  could  consider  this  factor  in  deciding 
the  question  of  comparative  negligence.     The  fact  that  the 
injured  worker  was  violating  safety  instructions  established 

by  his  employer  has  been  noted  by  other  courts  as  being 

52 
relevant  on  the  issue  of  misuse  of  a  product,    and  on  the 

■P       4--    53 
issue  of  causation. 

While  a  worker  might  be  at  a  disadvantage  as  opposed 

to  nonworker  users  in  that  he  is  presumed  to  have  the  benefit 

of  safety  instructions  to  guide  his  actions,  he  does  enjoy  the 

advantage  of  being  able  to  assert  usage  in  the  trade  to  support 

his  claim  that  he  did  not  himself  act  negligently.   It  has  been 

held  that  the  fact  that  an  injured  worker  was  following 

customary  practice  and  usage,  while  not  necessarily  absolving 

him  of  contributory  negligence,  is  relevant  to  the  jury's 

54 
consideration  of  the  issue.     A  Nevada  court  has  held  that  if 

a  manufacturer  expects  its  product  to  be  used  in  a  method  not 

in  accordance  with  usage  and  custom  in  the  trade,  it  has  a 

55 
duty  to  warn  against  such  a  use.     The  Supreme  Court  of  Oregon 

has  even  held  that  violation  of  a  safety  statute  was  foresee- 
able since  the  violative  activity  was  "standard  practice"  in 
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the  construction  industry.     The  Virginia  Supreme  Court  would 
probably  not  follow  this  approach,  however,  since  it  has  held 
that  a  custom  or  usage  cannot  excuse  negligent  conduct  where 
the  custom  itself  is  not  reasonably  safe  or  adequate  for  the 
purpose  to  be  served. 

In  terms  of  the  "status"  of  an  injured  worker  in 
relation  to  the  manufacturer,  it  has  been  held  that  a  simple 
negligence  claim  may  be  maintained  against  a  manufacturer  by 

an  employee  reasonably  expected  to  be  in  the  vicinity  of  the 

58 
probable  use  of  the  product.     Moreover,  comment  1  to  §  402A 

would  seem  to  eliminate  any  doubts  regarding  the  necessity  of 

a  privity  requirement  in  strict  liability  suits  by  injured 

workers.     However,  in  Wirth  v.  Clark  Equipment  Co. ,    the 

Ninth  Circuit  Court  of  Appeals,  applying  Oregon  law,  left  for 

jury  determination  the  question  whether  an  employee  who  was  not 

actually  performing  his  duties  at  the  time  he  was  injured  was 

a  "user"  entitled  to  bring  suit  under  §  402A  or  a  "bystander," 

to  whom  Oregon  had  not  at  that  time  extended  protection. 

More  often,  however,  privity  problems  in  the  workplace 

injury  context  involve  claims  for  breach  of  warranty.   Some 

courts  have  permitted  injured  employees  to  base  their  claim  on 

warranty  despite  the  absence  of  privity  of  contract,    on  the 

reasoning  that  the  employee  of  the  purchaser  is  within  the 

distributive  chain  which  marks  the  parameter  of  a  manufacturer's 

warranty  liability,    or  that  implied  warranty  protection 

extends  to  all  those  who  are  reasonably  expected  to  use  the 
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product.     However,  some  jurisdictions  do  require  a  showing  of 

privity  to  support  a  cause  of  action  based  on  breach  of 

64 
warranty,    and  refuse  to  expand  horizontal  privity  to  include 

employees  of  a  "buyer"  for  purposes  of  providing  warranty 

protection  under  §  2-318  of  the  Uniform  Commercial  Code. 

Courts  that  are  disposed  to  deny  warranty  protection  to 

employees  note  the  language  of  §  2-318  if  Alternative  A  was 

adopted  in  their  jurisdiction,  and  hold  that  an  employee  is 

not  a  member  of  the  "family"  or  "household"  of  his  employer, 

fi  f> 
who  is  the  actual  buyer  of  the  injury-producing  product. 

fi  7 
The  decisions  in  Anderson  v.  Wattling  Ladder  Co., 

a  case  decided  by  the  Sixth  Circuit  Court  of  Appeals,  and 

ft  8 
McNally  v.  Nicholson  Manufacturing  Co.,    a  Maine  case  decided 

in  the  same  year,  provide  an  interesting  comparison  of 

approaches  to  the  question  of  extending  warranty  protection 

to  an  employee.   In  Anderson,  the  court  held  that  a  Tennessee 

statute  abolishing  the  requirement  of  privity  in  all  actions 

for  personal  injury  regardless  of  theory  of  recovery  could  not 

be  applied  retroactively.   The  court  then  applied  Tenn.  Code 

Ann.  §  47-2-318  and  held  that  the  "family"  or  "household" 

warranty  protection  of  the  U.C.C.  does  not  cover  employees  of 

a  buyer.   The  Maine  Supreme  Court  in  McNally,  on  the  other  hand, 

took  a  different  approach.   While  the  court  also  refused  to 

apply  a  privity-abolishing  statute  retrospectively,  it  broadly 

construed  11  Me.  Rev.  Stat.  Ann.  §  2-318  and  held  that  an 

employee  was  a  member  of  the  "family"  of  his  employer,  and  gave 
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effect  to  the  legislative  policy  that  injured  workers  should 
not  be  deprived  of  the  benefit  of  warranties  given  to  their 
employers . 

A  consideration  that  is  often  involved  in  the 
discussion  of  workplace  injuries  is  the  view  that  an  employee 
is  less  able  to  protect  himself  from  injury  caused  by  a  product 
used  in  his  employment  than  is  the  ordinary  user  of  products. 
The  worker's  method  of  operation,  use  of  safety  devices,  and 
even  the  very  basic  decision  to  use  the  machine,  tool  or 
substance  which  eventually  injures  him  are  matters  dictated  by 
his  employer.   His  actions  are  always  governed  to  some  degree 
by  the  fact  that  his  livelihood  depends  upon  his  ability  to 
please  an  employer,  who  is  naturally  interested  in  productivity 

and  speed.   This  factor  is  often  cited  by  injured  workers  who 

69 
are  attempting  to  avoid  the  bar  of  contributory  negligence. 

This  matter  of  "economic  compulsion"  has  been  discussed  in  a 

70 
number  of   cases,    and  it  appears  that  many  courts  have  given 

recognition  to  the  precept  that  where  a  person  must  work  in  a 

place  of  danger  and  give  full  attention  to  his  work,  his 

conduct  may  be  judged  less  harshly  than  that  of  one  who  is 

71 
using  a  product  in  a  less  inhibiting  situation.     As  the 

Federal  District  Court  for  the  Eastern  District  of  Arkansas 

observed: 

The  "voluntariness"  with  which  a  worker  assigned 

to  a  dangerous  machine  in  a  factory  "assumes  the 

72 
risk  of  injury"  from  the  machine  is  illusory. 
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Thus,  it  appears  that  most  courts  will  permit  a  jury 
to  consider  this  "economic  compulsion"  factor  in  its  appraisal 
of  an  assumption  of  risk  defense,  since  the  duties  of  employment 

are  a  significant  factor  in  deciding  whether  an  employee  pro- 

73 
ceeded  unreasonably  in  using  an  obviously  dangerous  product. 

It  has  been  held  to  be  the  rule  in  Pennsylvania  as  well  that 

the  obligation  to  do  a  job  must  be  considered  in  determining  a 

standard  of  conduct  for  one  injured  in  the  performance  of  his 

74  75 

employment  duties.     In  Hill  v.  Clark  Equipment  Co. ,    a 

Michigan  court  applying  Alabama  law  left  to  the  trier  of  fact 

the  question  of  whether  use  of  a  machine  which  did  not  have  a 

guard  was  contributory  negligence,  but  pointed  out  that  "Hill 

7  fi 

was  obliged  to  use  the  forklift  truck  in  his  employment." 

The  Oregon  Supreme  Court  also  has  pointed  out  that 

working  conditions  are  a  relevant  element  to  be  considered  in 

assessing  the  reasonableness  of  encountering  a  known  risk  for 

purposes  of  establishing  the  contributory  negligence  defense 

outlined  in  comment  n  to  §  402A: 

We  feel  that  working  conditions  and  related 
circumstances  are  a  particularly  relevant  con- 
sideration in  an  inquiry  into  the  reasonable- 
ness of  a  decision  to  encounter  a  job-related 
danger.   Such  factors  often  will  have  a 
strong  influence  on  that  decision,  and,  in  some 
cases,  they  may  represent  the  most  important 
motivational  factors.   For  example,  a  worker 
might  fear  that  a  slowdown  in  his  individual 
production  would  slow  down  the  entire  pro- 
duction team  and  thereby  draw  the  attention  of 
his  boss.   If  he  has  a  history  of  such  slowdowns, 
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or  of  causing  excessive  spoilage  or  ruining 
machine  parts,  he  may  have  good  cause  to  fear 
dismissal.   The  job  market  could  be  tight,  and 
he  may  have  little  hope  of  being  able  to  find 
a  new  job.   Moreover,  the  situation  may  demand 
an  immediate,  hurried  decision.   It  is  certainly 
possible  that,  under  such  circumstances,  a 

reasonable  jury  could  find  that  his  decision  to 

77 
encounter  a  known  risk  was  not  unreasonable. 

Most  jurisdictions  hold  that  the  economic  compulsion 

factor  presents  a  jury  issue  in  respect  to  contributory 

negligence  or  assumption  of  risk  under  §  402A  and  comment  n. 

The  Washington  Supreme  Court  has  stated  that: 

It  could  never  be  said  as  a  matter  of  law  that 

a  workman  whose  job  requires  him  to  expose  himself 

to  a  danger,  voluntarily  and  unreasonably  encounters 

4-u       78 

the  same. 

Some  jurisdictions  go  even  farther.   The  Second  Circuit  Court 

of  Appeals  recently  stated: 

In  reviewing  the  sufficiency  of  the  evidence  .  .  .  , 
we  must  be  cognizant  of  New  York  law,  overlooked 
below,  that  when  an  employee  is  instructed  by  his 
superiors  to  proceed  under  circumstances  recog- 
nizable as  dangerous  and  stays  within  the  limits 

of  those  instructions ,  he  will  not  be  charged 

79 
with  contributory  negligence  as  a  matter  of  law. 

As  indicated  by  that  statement,  the  employment  circumstances 

may  have  an  effect  on  the  defense  of  contributory  negligence 

in  relation  to  incurring  a  specific  risk  under  the  orders  of 

8  0 
the  employer.     The  impact  of  this  factor  may  become  even 
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more  pronounced  as  the  concept  of  manufacturer's  liability 
under  §  402A  for  "occupational  diseases"  receives  more 
attention. 

In  the  first  case  advancing  such  a  theory,  Borel  v. 

8 1 
Fibreboard  Paper  Products  Corp. ,    an  insulation  worker  who 

had  contracted  asbestosis  as  the  result  of  33  years  of  exposure 

to  asbestos  materials  brought  a  strict  liability  action  against 

the  asbestos  manufacturer.   The  plaintiff's  cause  of  action 

was  based  on  a  failure  to  warn  of  the  danger  of  contracting 

asbestosis  from  inhaling  asbestos  dust.   Pertinent  to  this 

discussion  is  the  rejection  by  the  Fifth  Circuit  Court  of 

Appeals,  applying  Texas  law,  of  the  defense  of  volenti  non  fit 

injuria  on  the  ground  that  the  decision  of  a  person  to  continue 

to  pursue  his  livelihood  despite  the  presence  of  certain  risks 

is  not  a  voluntary  or  unreasonable  act. 

Not  all  jurisdictions  permit  consideration  of 

"economic  necessity"  in  relation  to  assumption  of  risk,  however. 

82 
In  Fore  v.  Vermeer  Manufacturing  Co. ,    for  example,  an  Illinois 

court  said: 

The  mere  fact  that  an  employee  exposed  himself 
to  an  abnormal  risk  because  he  feared  that  if 
he  did  not  do  this  he  would  lose  his  position 
is  not  considered  evidence  of  legal  constraint, 

and  does  not  make  his  exposure  to  the  risk 

8  3 
involuntary. 

84 
This  view  was  reiterated  in  a  later  Illinois  decision,    as  the 

court  cited  Fore  and  stated: 
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Plaintiff  attempts  to  explain  away  his  assumption 
of  risk  by  submitting  that  he  acted  as  he  did 
because  of  a  direction  from  his  foreman.   An 
employee  cannot  exculpate  himself  from  the 
legal  consequences  of  his  acts  on  the  ground 
that  he  is  fearful  of  losing  his  job  if  he 
does  not  comply  with  his  superior's  orders. 
The  fact  remains  that  the  plaintiff  knew  and 

appreciated  the  risk  and  still  voluntarily 

a     -^    85 
assumed  it. 

Similarly,  in  a  federal  case  applying  Louisiana  law 
in  which  the  manufacturer  was  alleged  to  be  liable  for  failure 
to  warn  of  the  explosive  properties  of  a  floor  finishing 
product,  it  was  held  that  the  fact  that  the  plaintiff's  employer 
had  ordered  him  to  apply  the  finish  by  using  a  dangerous  method 
would  not  preclude  assertion  of  the  defense  of  contributory 
negligence  by  the  manufacturer. 

Thus,  in  terms  of  how  work-related  injuries  differ 
from  non-work-related  injuries  insofar  as  the  injured  person's 
status  as  a  "worker"  is  concerned,  the  courts  have  made  clear 
distinctions  in  such  matters  in  regard  to  the  plaintiff's 
experience,  knowledge,  and  standard  of  conduct.   While  some  of 
these  distinctions,  which  are  related  to  knowledge  and  expertise, 
increase  the  plaintiff's  burden  in  prevailing  against  the 
manufacturer,  others  take  into  account  the  nature  of  plaintiff's 
position  as  an  employee,  thus  easing  his  burden  under  certain 
circumstances . 

The  second  very  broad  group  of  cases  which  distinguish 
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workplace  from  non-workplace  injuries  deal  with  the  fact  that 
there  frequently  exists  a  third  party,  the  employer,  to  whom 
the  manufacturer  of  an  injury-producing  product  may  attempt 
to  shift  all  or  part  of  the  responsibility  for  the  employee's 
injury.   Of  course,  an  injured  worker's  right  of  recovery 
against  his  employer  is  circumscribed  by  workers'   compensation 
laws,  and  his  opportunity  to  recover  fully  for  an  injury  caused 
by  a  dangerous  product  may  be  impaired  because  of  the  fact 
that  he  suffered  the  injury  while  at  work  for  the  employer. 

Often,  a  manufacturer  may  attempt  to  absolve  himself 
of  liability  by  asserting  that  the  injured  person's  employer 
was  in  breach  of  some  obligation  to  the  worker.   For  example, 

it  is  a  tenet  of  products  liability  law  that  a  manufacturer  or 

8  7 
supplier  must  warn  of  hazards  associated  with  the  product. 

If,  however,  a  court  concludes  that  this  duty  is  limited  to 

providing  cautionary  information  only  to  the  purchaser  of  the 

product,  the  employer,  an  employee  who  is  injured  because  he 

was  never  warned  about  a  hazard  may  be  prevented  from  recovering 

against  a  manufacturer  who  could  not  escape  liability  if  the 

injured  party  had  been  a  nonworkplace  user.   The  Restatement 

approach  to  the  problem  is  presented  at  length  in  the  explanatory 

notes  to  comment  n  to  §  338,  which  states  that  giving  cautionary 

information  to  a  third  person  may  be  insufficient  to  relieve 

88 
the  supplier  from  liability  to  the  injured  party. 

The  cases  evince  sharply  divergent  results  on  the 

question  of  whether  a  manufacturer  need  only  warn  its  immediate 
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vendee,  the  employer,  or  whether  it  must  assure  that  the 
ultimate  user  of  the  product,  the  employee,  is  aware  of  the 
hazards  associated  with  the  use  of  the  product.   Several 

courts  have  held  that  the  duty  to  warn  is  limited  to  the 

89 
immediate  vendee,    and  that: 

[T]he  manufacturer's  duty  to  warn  does  not 

extend  beyond  the  foreseeable  purchaser 

which  in  this  instance  would  be  [the 

employer] . 

91 
The  foregoing  appears  to  be  the  rule  followed  in  Oregon,    and 

92 
is  in  no  way  a  rule  followed  only  in  older  cases. 

93 
Bryant  v.  Hercules,  Inc.    is  illustrative  of  this 

view.   There,  a  federal  court  applying  Kentucky  law  held,  in 

somewhat  harsh  terms,  that  there  is  no  duty  imposed  upon  a 

manufacturer  of  dynamite  to  warn  each  and  every  individual 

employed  in  the  vicinity  of  use  of  the  product: 

The  task  of  adequate  warning  is  one  of  communi- 
cation to  the  men  in  charge  at  the  point  of 
blasting,  not  to  illiterate  miners  and  other 
employees  not  concerned  with  or  responsible  for 

the  firing.   Warnings  with  respect  to  industrial 

94 
techniques  are  for  supervisors,  those  in  control. 

In  support  of  the  rule  that  a  manufacturer  has  no 

duty  to  warn  the  ultimate  user  of  a  product,  the  courts  often 

explain  that  the  manufacturer  is  entitled  to  rely  on  the 

vendee-employer  to  pass  on  warning  to  its  employee-users. 

This  conclusion  is  often  the  result  of  a  factual  showing  that 

the  manufacturer  actually  visited  the  employer  and  gave  adequate 
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95 
warnings  to  supervisory  personnel.     Upon  such  a  showing, 

one  court  said: 

It  was  not  Allied 's  responsibility  to  compel 
the  attendance  of  Electronics'  personnel  at 
the  meeting  or  to  enforce  safety  regulations 
in  Electronics1  plant  or  to  train  Electronics' 
employees  in  the  etching  room. 

Other  courts  have  adopted  a  "better  and  more  modern 

97 
view."     Under  this  view,  a  manufacturer  has  a  duty  to  provide 

an  adequate  warning  to  the  workman  who  actually  uses  the 

98 
product,    and  a  warning  given  to  his  employer,  whether  or 

not  it  is  an  adequate  indication  of  the  hazard,  is  considered 

irrelevant  in  respect  to  an  injured  worker's  claim  alleging 

99 
failure  to  warn.     In  Borel  v.  Fibreboard  Paper  Products 

Corp. ,     the  Fifth  Circuit  Court  of  Appeals  stated: 

This  duty  to  warn  extends  to  all  users  and 
consumers,  including  the  common  worker  in 
the  shop  or  in  the  field. 

In  Helicoid  Gage  Division  of  American  Chain  &  Cable 

102 
Co.  v.  Howell,     the  Court  of  Civil  Appeals  of  Texas  cited 

Borel  as  being  an  accurate  statement  of  Texas  law  and  held 

that  a  manufacturer  could  not  avoid  its  obligation  to  warn  by 

arguing  that  an  employer  had  a  duty  to  pass  along  warning  to 

the  employees  who  use  the  product. 

Some  courts  have  refused  to  decide  the  question  as 

a  matter  of  law,  leaving  to  the  jury  the  problem  of  deciding 

whether  a  warning  given  to  an  employer  is  sufficient  or 

whether  the  manufacturer  must  communicate  the  information  to 
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103 
the  ultimate  user  himself.      Other  courts  base  their 

decision  on  the  nature  of  the  product.   In  Younger  v.  Dow 

104 
Corning  Corp. ,     for  example,  the  Supreme  Court  of  Kansas 

held  that  there  was  no  additional  duty  to  warn  employees 

where  the  employer  could  be  expected  to  pass  on  the  adequate 

warning  given  to  it  as  the  immediate  vendee.   However,  the 

court  stressed  that  the  substance  involved  was  not  a  highly 

dangerous  product.   Conversely,  the  North  Dakota  Supreme  Court 

has  held  that  the  fact  that  a  vendee-employer  had  been 

informed  of  hazards  would  not  insulate  a  manufacturer  from 

105 
liability  for  failure  to  warn  the  ultimate  user-employee. 

The  court  expressly  distinguished  a  line  of  contrary  decisions 

on  the  ground  that  those  cases  involved  only  slightly  dangerous 

products . 

Another  duty  to  users  which  manufacturers  attempt  to 

"pass  on"  to  the  employers  of  industrial  users  is  the  obligation 

to  provide  guards  or  safety  devices  on  hazardous  products. 

Their  attempts  in  this  respect,  however,  have  met  with  far 

less  success  than  in  the  duty  to  warn  context.   In  regard  to 

an  expectation  that  a  manufacturer  will  design  a  guarded 

machine,  workers  enjoy  almost  the  same  protection  as  do  users 

of  dangerous  products  outside  the  workplace.   Basically,  a 

manufacturer  may  not  rely  on  the  expectation  that  the  employer 

will  add  a  safety  device  to  protect  the  user  of  his  product, 

even  where  a  state  safety  statute  requires  the  employer  to 

107 
supply  such  protection.      The  courts  often  label  this  an 
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issue  of  f oreseeability ,  and  leave  to  jury  determination  the 
question  of  whether  a  manufacturer  could  foresee  that  an 
employer  would  not  add  safety  devices.   If  this  is  held  to  be 
foreseeable,  the  manufacturer  cannot  assert  that  the  failure 
of  the  employer  to  add  a  safety  device  was  a  superseding 
cause  which  would  absolve  the  manufacturer  of  liability  for  an 
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unsafe  design.      In  Bexira  v.  Havir  Manufacturing  Corp., 
the  Supreme  Court  of  New  Jersey  held  that  a  manufacturer  who 
puts  into  commerce  a  product  without  a  safety  device  cannot 
rely  on  the  expectation  that  an  employer  will  install  such  a 
device  to  exonerate  the  manufacturer  from  liability.   Moreover, 
the  existence  of  a  statute  (now  repealed)  which  imposed  a  duty 
on  an  employer  to  provide  safety  devices  did  not  make  it 
unforeseeable  that  the  employer  would  fail  to  do  so. 

Even  where  the  product  in  question  is  a  multi-purpose 
machine  so  as  to  make  choice  of  appropriate  safety  devices  to  be 
installed  dependent  upon  the  use  of  the  machine  chosen  by  the 
employer,  the  courts  of  Illinois  hold  that  a  manufacturer 
cannot  avoid  liability  under  its  nondelegable  duty  to  produce 
a  reasonably  safe  product  on  the  theory  that  the  employer  was 
expected  to  install  the  appropriate  safety  device.      Texas 
follows  a  similar  rule,  at  least  where  the  manufacturer  has 
not  sufficiently  informed  the  employer  as  to  which  safety 
features  would  best  suit  the  uses  chosen  for  the  machine. 

Of  course,  where  an  employer  does  satisfy  his 
obligation  to  provide  adequate  safety  devices,  the  product  is 
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no  longer  unreasonably  dangerous  and  recovery  against  the 

manufacturer  is  precluded,  at  least  in  regard  to  claims  based 

112 
on  defective  design.      Also,  a  New  Jersey  court  has  recently 

held  that  a  manufacturer  has  the  right  to  assume  that  a 

safety  device  which  it  provides  will  not  be  removed  and,  in 

the  absence  of  evidence  that  such  removal  is  foreseeable,  the 

fact  that  a  device  could  have  been  installed  preventing  removal 

113 
will  not  subject  a  manufacturer  to  liability.      A  manufacturer 

might  be  subject  to  liability  for  failure  to  warn,  however, 

even  where  an  employer  has  provided  safety  devices  which  may 

114 
be  relied  upon  too  heavily  by  an  employee. 

Thus,  while  it  has  been  said  that  a  supplier  can 

115 
rely  on  an  employer  to  protect  its  own  employees,     that 

reliance  cannot  be  considered  all-encompassing.   As  one  court 
stated,  in  holding  a  manufacturer  liable  for  failure  to  warn 
where  the  injured  employee  had  removed  a  safety  device  pro- 
vided by  the  employer,  defendant  may  not  simply  pass  all 
responsibility  on  to  plaintiff's  employer. 

Another  group  of  cases  which  deal  with  work-related 
injuries  focuses  upon  specific  affirmative  actions  of  an 
employer  which  may  enable  a  manufacturer  to  avoid  liability 
to  a  product-injured  worker.   For  example,  a  manufacturer  may 
avoid  liability  on  a  theory  of  negligent  design  where  it  can 
show  that  the  injured  party's  employer  had  in  fact  submitted 

the  design  and  specifications  from  which  the  injury-producing 

117 
product  was  constructed.      As  that  court  pointed  out,  simple 
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logic  forbids  imposition  of  defective  design  liability  upon 
a  nondesigner. 

Similarly,  in  the  Louisiana  case  of  West  v.  Hydro- 

118 
Test,  Inc. ,     the  plaintiff  could  not  rely  on  the  doctrine  of 

res  ipsa  loquitur  to  help  him  establish  the  liability  of  the 

manufacturer  where  the  injury-producing  device  had  been  under 

the  "control"  of  his  employer  for  over  one  year. 

One  action  of  an  employer  which  may  operate  to 

deprive  an  injured  worker  of  his  right  of  recovery  against  a 

manufacturer  is  the  effectuation  of  an  alteration  of  the 

119 
product.   This  was  expressly  noted  when  §  402A  was  promulgated. 

The  courts  have  treated  the  matter  as  a  simple  issue  of  inter- 
vening superseding  cause.   For  example,  the  removal  of  a 
safety  bar  from  a  punch  press  by  the  injured  worker's  employer 

could  not  be  considered  a  superseding  cause  where  the  bar  had 

120 
not  been  working  properly  prior  to  its  removal.      In  Capasso 

121 
v.  Minster  Machine  Co.,  Inc.,      the  Third  Circuit  Court  of 

122 
Appeals  held  that  whether  certain  modifications    of  a  power 

press  constituted  a  superseding  cause,  and  whether  such  modi- 
fications were  not  within  the  contemplation  of  the  defendant 
manufacturer,  presented  questions  of  fact.   It  has  also  been 
held  that  the  fact  that  a  machine  has  been  modified  does  not 
render  the  doctrine  of  implied  warranty  liability  inapplicable 

where  the  modification  was  not  material  to  the  operation  of  the 

123 
machine . 

In  general,  then,  a  manufacturer  may  avoid  liability 
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to  an  injured  employee  if  it  can  be  established  that  the 
injured  worker's  employer  acted  negligently,  that  such  action 
was  not  foreseeable,  and  that  the  employer's  negligence  was  a 
superseding  cause  of  the  injury.   These  principles,  of  course, 
apply  in  respect  to  any  third  party  intervention  between 
manufacturer  and  injured  user  of  a  product.   The  courts  have 
not  developed  unusual  rules  regarding  the  superseding  negligence 
of  an  employer.   In  this  aspect  of  products  litigation,  however, 
a  sharp  contrast  can  be  drawn  between  workplace  and  nonworkplace 
injuries.   The  workplace  situation  presents  a  considerably 
greater  opportunity  for  intervening  negligence  to  occur,  thus 
affecting  the  claim  of  the  injured  party  against  the  manufacturer. 
While  in  the  workplace  situation,  the  presence  of  the  employer 
is  constant,  this  is  not  the  case  in  the  nonworkplace  situation, 
where  the  intervention  of  a  third  party  may  occur  in  a  happen- 
stance or  highly  unusual  manner.   The  third  party  in  the  workplace 
situation  is  active — the  employer  promulgates  safety  rules, 
provides  training,  and,  most  importantly,  exercises  control  over 
the  product  itself  by,  for  example,  maintaining,  altering  or 
neglecting  it.   The  worker,  unlike  other  users  of  products,  is, 
as  a  rule,  compelled  to  use  the  product  in  conjunction  with 
others — his  fellow  employees — who  may  also  act  negligently.   The 
factor  of  superseding  negligence,  then,  is  an  important  one  in 
workplace  products  liability  litigation. 

Differing  treatment  of  the  issue  of  superseding  cause 
is  illustrated  by  contrasting  the  decision  of  the  Third  Circuit 
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124 
Court  of  Appeals  in  Schreffler  v.  Birdsboro  Corp.     with  the 

holding  of  an  Illinois  appeals  court  in  Stanfield  v.  Medalist 

125 
Industries/  Inc.      In  the  Third  Circuit  case,  superseding 

negligence  was  readily  established  upon  a  showing  that  the 

employer  had  failed  to  enforce  its  own  safety  regulation,  thus 

supplanting  any  negligence  of  the  manufacturer  in  respect  to 

design  or  production.   The  court  focused  its  inquiry  upon  the 

employer's  long-term  control  over  the  product: 

[I]n  view  of  its  obligations  as  an  employer, 

it  justifiably  would  be  expected  to  take 

1  2  f> 
necessary  steps  for  the  safety  of  its  employees. 

The  Illinois  view  expressed  in  the  Stanfield  decision  is  that 
the  alleged  negligence  of  the  employer  (failure  to  instruct 
adequately  and  supervise  an  inexperienced  employee)  must  be 
shown  to  the  satisfaction  of  the  jury  to  be  the  sole  cause  of 
the  injury  before  the  manufacturer  will  be  relieved  of  its 
liability  (for  negligent  design  and  failure  to  warn) . 

Failure  by  an  employer  to  maintain  properly  a  machine 
which  eventually  produces  an  injury  is  often  claimed  by  manu- 
facturers to  constitute  superseding  negligence.   This  is  a 
defense  which  has  met  with  some  success,  as  it  has  been  held 
that  a  manufacturer  is  not  required  to  anticipate  negligent 

maintenance  of  equipment  it  has  produced  by  the  employer,  the 

127 
buyer  of  the  equipment. 

Another  court,  in  agreement  with  this  view,  said: 
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[The  manufacturer]  is  entitled,  we  think, 
to  rely  on  the  owner  of  the  machine  to 

assume  the  responsibility  for  keeping  it 

12  8 
in  safe  working  order. 

It  was  held  that  the  failure  of  the  employer  to  maintain  the 

129 
equipment  could  be  considered  superseding  negligence.      On 

the  other  hand,  a  Michigan  court  held  that  a  jury  could  find 

that  an  employer's  failure  to  maintain  equipment  is  reasonably 

130 
foreseeable  and  thus  not  a  superseding  cause  of  the  injury. 

The  superseding  cause/foreseeability  issue  is  well 
developed  in  cases  dealing  with  alteration  of  a  product  by  an 
employer.   Since  the  alteration  defense  is  grounded  on  a  break 
in  the  causal  chain,  courts  have  realized  that  not  every  altera- 
tion insulates  the  manufacturer  from  liability.   Where  the  altera- 
tion has  no  effect  on  the  causation  issue,  the  manufacturer  can- 

131 
not  escape  liability.      Where,  however,  the  alteration  is 

an  intervening,  superseding  cause  of  the  injury,  the  manufacturer 

is  relieved  from  liability. 

The  test  which  is  employed  by  the  courts  in  determining 

whether  an  alteration  is  a  superseding  cause  is  whether  the 

132 
alteration  was  reasonably  foreseeable  to  the  manufacturer. 

133 
In  D'antona  v.  Hampton  Grinding  Wheel  Co.,  Inc. ,     a  grinding 

wheel  on  a  machine  exploded,  causing  injury.   The  plaintiff 
sought  to  reach  Setco,  the  manufacturer  of  the  machine, notwith- 
standing the  fact  that  the  wheel  had  been  built  by  Hampton, 
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a  different  supplier,  and  had  been  installed  by  the  plaintiff's 

employer  after  the  machine  was  purchased.   The  lower  court 

dismissed  the  suit  against  the  manufacturer  of  the  machine 

because  the  defect  was  in  the  wheel  rather  than  in  the  machine 

itself.   In  reversing,  the  court  stated: 

As  a  matter  of  law,  we  cannot  say  that  the 
attachment  of  Hampton's  wheel  to  Setco's 
machine  was  a  substantial  or  an  unexpected 
change  in  Setco's  product.   The  test  in  such 
a  situation  is  whether  the  manufacturer  could 
have  reasonably  expected  or  foreseen  such  an 
alteration;  such  a  determination  is  for  the 
fact-finder  unless  the  inferences  are  so 
clear  that  a  court  can  say  as  a  matter  of 

law  that  a  reasonable  manufacturer  could  not 
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have  foreseen  the  change. 

The  general  rule,  then,  is  that  an  alteration  will 

not  be  construed  as  a  superseding  cause  if  the  manufacturer 

could  have  reasonably  foreseen  the  alteration.   Carrying  this 

discussion  one  step  further,  the  question  becomes  what  is 

the  effect  on  the  manufacturer's  liability  when  a  foreseeable 

alteration  is  negligently  performed.   One  view  is  that  a 

negligently  performed  alteration  relieves  the  manufacturer 

from  liability.   Following  this  view,  the  court  in  Hales  v. 

135 
Green  Colonial,  Inc. ,     remarked: 

The  law  recognizes  that  there  can  be  strict 
liability  of  a  supplier  even  though  the  product 
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is  altered  or  changed  if  it  is  foreseeable 
that  the  alteration  would  be  made  and  the 
change  does  not  unforeseeably  render  the 
product  unsafe.   In  effect  the  question  in- 
volved is  simply  whether  the  intervening  al- 
teration of  the  product  was  the  superseding 

......    136 

cause  of  the  injuries. 

Similarly,  in  Kuisis  v.  Baldwin-Lima-Hamilton  Corp. , 

the  court,  in  a  footnote,  stated: 

.  .  .  the  question  whether  a  post-delivery 
alteration  in  a  product  is  a  superseding 
cause  of  harm  to  a  plaintiff  may  turn  on 
foreseeability  as  well  as  causation  in  fact. 
If  the  alteration  should  have  been  reason- 
ably anticipated  by  the  seller,  it  would 
be  a  "substantial  change"  within  the 

meaning  of  §  402A  only  if  it  were  negligently 

13  8 
or  improperly  implemented. 

Under  that  view,  a  negligent  alteration  relieves  the 

manufacturer  of  liability.   California,  however,  appears  to 

have  adopted  a  broader  view  of  the  negligence  issue.   In 

139 
Balido  v.  Improved  Machinery,  Inc.,     the  court  ruled  as 

follows : 

The  extent  to  which  third-party  neglect 
supersedes  deficient  design  as  the  legal 

cause  of  an  injury  depends  on  the  fore- 

140 
seeability  of  the  third-party  neglect. 

Under  the  Balido  view,  then,  the  users'  negligence  does  not 

insulate  the  manufacturer  if  such  negligence  was  foreseeable 

by  the  manufacturer. 
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Negligence  of  an  employer  in  the  nature  of  violation 

of  a  safety  statute  presents  another  issue  which  has  received 

141 
diverse  treatment  in  the  courts.   In  Bryant  v.  Hercules /  Inc.; 

decided  under  Kentucky  law,  the  court  held  that  an  employer's 

violation  of  state  and  federal  safety  regulations  would  be 

considered  negligence  per  se  and,  as  a  new,  independent  and 

efficient  cause,  would  constitute  superseding  negligence, 

relieving  the  manufacturer  of  liability.   A  California  court, 

however,  refused  to  hold  that  failure  to  comply  with  a  state 

142 
safety  code  was  superseding  negligence  as  a  matter  of  law. 

The  jury  was  consequently  allowed  to  assess  the  manufacturer's 

allegation  that  it  had  continually  warned  the  employer  that  the 

plastic  molding  press,  as  originally  purchased,  was  in  violation 

of  the  subsequently  passed  code  and  that  the  employer's 

refusal  to  purchase  new  safety  devices  to  bring  itself  into 

compliance  constituted  an  unforeseeable  and  superseding  cause 

of  the  injury. 

A  number  of  jurisdictions  hold  that  it  is  proper  to 

admit  evidence  of  an  employer's  negligence  in  an  action  between 

143 
the  product-injured  worker  and  the  manufacturer.      A 

Wisconsin  court  has  explained  that  under  that  state's  compara- 
tive negligence  approach,  the  causal  negligence  of  all  actors 
must  be  considered  and  apportioned,  even  if  one  actor,  the 

employer,  is  not  a  party  to  the  suit  due  to  the  effect  of  the 

144 
Workers'   Compensation  Act.      The  approach  of  the  courts  of 

Hawaii,  however,  is  directly  opposed  to  that  of  the 


214 


jurisdictions  heretofore  noted.   It  has  recently  been  held  to 
be  error  for  the  trial  court  to  admit  evidence  of  the  employer's 

negligence  in  order  to  reduce  the  plaintiff's  claim  under  the 

145 
Hawaii  comparative  negligence  law.      The  Hawaii  Supreme  Court 

held  that  since  the  state's  Workers'   Compensation  Act  prohibits 

a  manufacturer  from  recovering  contribution  against  an  employer, 

comparative  negligence  assessments  must  be  confined  to  the 

parties  in  the  suit  between  worker  and  manufacturer. 

Thus,  the  presence  of  the  employer  is  the  overriding 

factor  to  be  considered  in  many  workplace  products  liability 

cases.   While  the  cases  do  not  always  agree  as  to  how  his 

actions  should  relate  to  the  relationship  between  the  injured 

worker  and  the  manufacturer  of  a  product,  the  employer's  conduct 

is  a  factor  with  which  the  courts  must  frequently  contend.   It 

is  true  that  in  other  products  cases,  the  injured  party  may  be 

a  bystander  or  a  nonuser  of  the  equipment.   In  the  more  usual 

situation,  the  plaintiff  is  injured  by  a  product  which  was 

under  his  control.   In  the  workplace  products  case,  however, 

the  injured  party  is  subject  to  the  direction  of  a  third  party, 

the  employer,  who  also  controls  the  product  which  caused  the 

injury.   Putting  the  actions  of  this  third  party  in  the  proper 

context  is  a  formidable  task,  but  the  current  uncertainty  of 

the  employer's  rightful  role  is  clearly  unacceptable. 
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n.   Contributory  negligence.   Since  the  liability  with  which 
this  Section  deals  is  not  based  upon  negligence  of  the  seller, 
but  is  strict  liability,  the  rule  applied  to  strict  liability 
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although  the  rule  applies  equally  if  he  does  so.   He  may  have 
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(Emphasis  added) . 

60.  457  F.2d  1262  (9th  Cir.),  cert,  denied,  409  U.S.  876  (1972)  (applying  Oregon  law). 
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70.  See,  e.g. ,  Independent  Nail  &  Packing  Co.  v.  Mitchell,  supra  note  47  (Aldrich,  J., 
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71.  Powell  v.  E.W.  Bliss  Co.,  346  F.  Supp.  819  (W.D.  Mich.  1972). 

72.  Rhoads  v.  Service  Machine  Co.,  supra  note  44,  329  F.  Supp.  at  381. 

73.  Henderson  v.  Harnischf eger  Corp.,  supra  note  42. 

74.  Walsh  v.  Miehle-Goss-Dexter ,  Inc.,  supra  note  54. 

75.  Supra  note  64. 

76.  Id.,  202  N.W.2d  at  536. 

77.  Johnson  v.  Clark  Equipment  Co.,  547  P. 2d  132,  140-41  (Ore.  1976). 

78.  Brown  v.  Quick  Mix  Co. ,  Division  of  Koehring  Co. ,  supra  note  63,  454  P. 2d  at  208. 

79.  Merced  v.  Auto  Pak  Co.,  533  F.2d  71,  80  (2d  Cir.  1976)  (applying  New  York  law). 

80.  Rice  v.  Hyster  Co.,  supra  note  50. 

81.  493  F.2d  1076  (5th  Cir.  1973),  cert,  denied,  419  U.S.  869  (1974). 

82.  Supra  note  43. 

83.  Id.,  287  N.E.2d  at  528. 

84.  Ralston  v.  Illinois  Power  Co.,  13  111.  App.  3d  95,  299  N.E.2d  497  (1973). 

85.  Id. ,  299  N.E.2d  at  499. 
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S6.   Johnson  v.  Benjamin  Moore  &  Co.,  396  F.  Supp.  362  (W.D.  La.  1975). 

!7.   Restatement  (Second)  of  Torts  §  388  (1965). 

S8.   Restatement  (Second)  of  Torts  §  388,  explanatory  note,  comment  n  at  308-10,  states 

Giving  to  the  third  person  througn  whom  the  chattel  is 
supplied  all  the  information  necessary  to  its  safe  use  is 
not  in  all  cases  sufficient  to  relieve  the  supplier  from 
liability.   It  is  merely  a  means  by  which  this  information 
is  to  be  conveyed  to  those  who  are  to  use  the  chattel. 
The  question  remains  whether  this  method  gives  a  reasonable 
assurance  that  the  information  will  reach  those  whose  safety 
depends  upon  their  having  it.   All  sorts  of  chattels  may  be 
supplied  for  the  use  of  others,  through  all  sorts  of  third 
persons  and  under  an  infinite  variety  of  circumstances.   This 
being  true,  it  is  obviously  impossible  to  state  in  advance 
any  set  of  rules  which  will  automatically  determine  in  all 
cases  whether  one  supplying  a  chattel  for  the  use  of  others 
through  a  third  person  has  satisfied  his  duty  to  those  who 
are  to  use  the  chattel  by  informing  the  third  person  of  the 
dangerous  character  of  the  chattel,  or  of  the  precautions 
which  must  be  exercised  in  using  it  in  order  to  make  its 
use  safe.   There  are,  however,  certain  factors  which  are 
important  in  determining  this  question.   There  is  necessarily 
some  chance  that  information  given  to  the  third  person  will 
not  be  communicated  by  him  to  those  who  are  to  use  the 
chattel.   This  chance  varies  with  the  circumstances  existing 
at  the  time  the  chattel  is  turned  over  to  the  third  person, 
or  permission  is  given  to  him  to  allow  others  to  use  it. 
These  circumstances  include  the  known  or  knowable  character 
of  the  third  person  and  may  also  include  the  purpose  for 
which  the  chattel  is  given. 

*  *  * 

Here,  as  in  every  case  which  involves  the  determination 
of  the  precautions  which  must  be  taken  to  satisfy  the  require- 
ments of  reasonable  care,  the  magnitude  of  the  risk  involved 
must  be  compared  with  the  burden  which  would  be  imposed  by 
requiring  them  (see  §  291) ,  and  the  magnitude  of  the  risk 
is  determined  not  only  by  the  chance  that  some  harm  may 
result  but  also  the  serious  or  trivial  character  of  the  harm 
which  is  likely  to  result  (see  §  293).   Since  the  care  which 
must  be  taken  always  increases  with  the  danger  involved,  it 
may  be  reasonable  to  require  those  who  supply  through  others 
chattels  which  if  ignorantly  used  involve  grave  risk  of 
serious  harm  to  those  who  use  them  and  those  in  the  vicinity 
of  their  use,  to  take  precautions  to  bring  the  information 
home  to  the  users  of  such  chattels  which  it  would  be  unreason- 
able to  demand  were  the  chattels  of  a  less  dangerous  character. 

Thus,  while  it  may  be  proper  to  permit  a  supplier  to  assume 
that  one  through  whom  he  supplies  a  chattel  which  is  only 
slightly  dangerous  will  communicate  the  information  given  him 
to  those  who  are  to  use  it  unless  he  knows  that  the  other  is 
careless,  it  may  be  improper  to  permit  him  to  trust  the  convey- 
ance of  the  necessary  information  of  the  actual  character  of  a 
highly  dangerous  article  to  a  third  person  of  whose  character 
he  knows  nothing.   It  may  well  be  that  he  should  take  the  risk 
that  this  information  may  not  be  communicated,  unless  he  exer- 
cises reasonable  care  to  ascertain  the  character  of  the  third 
person,  or  unless  from  previous  experience  with  him  or  from  the 
excellence  of  his  reputation  the  supplier  has  positive  reason 
to  believe  that  he  is  careful.   In  addition  to  this,  if  the 
danger  involved  in  the  ignorant  use  of  a  particular  chattel  is 
very  great,  it  may  be  that  the  supplier  does  not  exercise 
reasonable  care  in  entrusting  the  communication  of  the  necessary 
information  even  to  a  person  whom  he  has  good  reason  to  believe 
to  be  careful. 
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91.  See  Schmeiser  v.  Trus  Joist  Corp.,  540  P. 2d  998  (Ore.  1975). 
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93.  325  F.  Supp.  241  (W.D.  Ky.  1970). 

94.  Id.  at  245-46. 

95.  See,  e.g. ,  Thomas  v.  Arvon  Products  Co.,  424  Pa.  365,  227  A. 2d  897  (1967). 

96.  Haley  v.  Allied  Chemical  Corp. ,  supra  note  66,  231  N.E.2d  at  553. 

97.  1  Frumer  &  Friedman,  Products  Liability,  §  8.03  [3]  at  176  (1976). 

98.  See  Eck  v.  E.I.  duPont  de  Nemours  &  Co.,  393  F.2d  197  (7th  Cir.  1968)  (applying 
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99.  See,  e.g. ,  Jackson  v.  Coast  Paint  &  Lacquer  Co. ,  499  F.2d  809  (9th  Cir.  1974) 
(applying  Montana  law) . 

100.  Supra  note  81. 

101.  Id.,  493  F.2d  at  1103. 

102.  511  S.W.2d  573  (Tex.  Civ.  App.  1974). 

103.  West  v.  Broderick  &  Bascom  Rope  Co. ,  supra  note  23. 

104.  202  Kan.  674,  451  P. 2d  177  (1969). 

105.  Siebel  v.  Symons  Corp.,  221  N.W.2d  50  (N.D.  1974). 

106.  See  Jasper  v.  Skyhook  Corp.,  89  N.M.  98,  547  P. 2d  1140  (1976). 

107.  Dorsey  v.  Yoder  Co.,  supra  note  48. 

108.  Rhoads  v.  Service  Machine  Co.,  supra  note  44. 

109.  60  N.J.  402,  290  A. 2d  281  (1972).   Accord  Finnegan  v.  Havir  Manufacturing  Corp., 
60  N.J.  413,  290  A. 2d  286  (1972). 

110.  Scott  v.  Dreis  &  Krump  Manufacturing  Co.,  26  111.  App.  3d  971,  326  N.E.2d  74  (1975] 

111.  Helicoid  Gage  Division  of  American  Chain  &  Cable  Co.  v.  Howell,  supra  note  102. 

112.  Rios  v.  Niagara  Machine  &  Tool  Works,  59  111.  2d  79,  319  N.E.2d  232  (1974). 

113.  Cepeda  v.  Cumberland  Engineering  Co.,  138  N.J.  Super.  344,  351  A. 2d  22  (App.  Div. 
1976) . 

114.  Gronlie  v.  Positive  Safety  Manufacturing  Co.,  50  Mich.  App.  109,  212  N.W.2d  756 
(1973)  . 

115.  Lockett  v. General  Electric  Co. ,  supra  note  21. 

116.  Powell  v.  E.W.  Bliss  Co.,  supra  note  71,  346  F.  Supp.  at  819. 

117.  Garrison  v.  Orangeville  Manufacturing  Co. ,  492  F . 2d  346  (6th  Cir.  1974)  (applying 
Kentucky  law) . 

118.  Supra  note  29. 


221 


119.  Restatement  (Second)  of  Torts  §  402A,  explanatory  notes,  comment  p  at  357  (1965), 
states : 

p.   Further  processing  or  substantial  change.   Thus  far  the 
decisions  applying  the  rule  stated  have  gone  beyond  products 
which  are  sold  in  the  condition,  or  in  substantially  the  same 
condition,  in  which  they  are  expected  to  reach  the  hands  of 
the  ultimate  user  or  consumer.   In  the  absence  of  decisions 
providing  a  clue  to  the  rules  which  are  likely  to  develop, 
the  Institute  has  refrained  from  taking  any  position  as  to 
the  possible  liability  of  the  seller  where  the  product  is 
expected  to,  and  does,  undergo  further  processing  or  other 
substantial  change  after  it  leaves  his  hands  and  before  it 
reaches  those  of  the  ultimate  user  or  consumer. 

It  seems  reasonably  clear  that  the  mere  fact  that  the  product 
is  to  undergo  processing,  or  other  substantial  change,  will  not 
in  all  cases  relieve  the  seller  of  liability  under  the  rule 
stated  in  this  Section. 

120.  Blim  v.  Newbury  Industries,  Inc.,  443  F.2d  1126  (10th  Cir.  1971)  (applying  Kansas 
law)  . 

121.  532  F.2d  952  (3d  Cir.  1976)  (applying  Pennsylvania  law). 

122.  The  employer  had  substituted  a  foot-pedal  activator,  which  had  been  supplied  by 
the  defendant  manufacturer,  for  a  two-hand  push  button  device  on  the  original 
machine.   The  employer  had  also  installed  a  plastic  guard  which  proved  to  be 
inadequate . 

123.  Blim  v.  Newbury  Industries,  Inc.,  supra  note  121. 

124.  490  F.2d  1148  (3d  Cir.  1974). 

125.  34  111.  App.  3d  635,  340  N.E.2d  276  (1975). 

126.  Schreffler  v.  Birdsboro  Corp.,  supra  note  124,  490  F.2d  at  1154. 

127.  Hamel  v.  Young  Spring  &  Wire  Corp.,  12  N.C.  App.  199,  182  S.E.2d  839,  cert,  denied, 
279  N.C.  511,  183  S.E.2d  687  (1971). 

128.  Ulrich  v.  Kasco  Abrasives  Co.,  532  S.W.2d  197,  201  (Ky.  1976). 

129.  Id.   An  interesting  aspect  of  the  decision  is  that  a  work  rule  mandated  that  the 
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inspection  and  maintenance  from  the  harm  which  eventually  occurred. 

130.  Gronlie  v.  Positive  Safety  Machinery  Co.,  supra  note  114. 

131.  Mazzi  v.  Greenlee  Tool  Co.,  320  F.2d  821  (2d  Cir.  1963). 

132.  Anderson  v.  Klix  Chemical  Co.,  256  Ore.  199,  472  P. 2d  806  (1970),  overruled  on  other 
grounds,  Phillips  v.  Kimwood  Machine  Co.,  269  Ore.  485,  525  P . 2d  1033  (1974). 

133.  225  Pa.  Super.  120,  310  A. 2d  307  (1973). 

134.  Id.,  310  A. 2d  at  310. 

135.  490  F.2d  1015  (8th  Cir.  1974). 

136.  Id.  at  1020  (emphasis  supplied). 

137.  457  Pa.  321,  319  A. 2d  914  (1974). 

138.  Id.,  319  A. 2d  at  922  (emphasis  supplied). 
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139.  29  Cal.  App.  3d  633,  105  Cal .  Rptr.  890  (1973). 

140.  Id. ,  105  Cal.  Rptr.  at  898. 

141.  Supra  note  93. 

142.  Supra  note  139. 

143.  See,  e.g. ,  Santiago  v.  Package  Machinery  Co.,  123  111.  App.  2d  305,  260  N.E.2d  89 
(1970),  which  applies  the  Illinois  rule  that  the  manufacturer  is  absolved  if  the 

employer's  negligence  was  shown  to  be  the  sole  cause  of  the  harm. 

144.  Heldt  v.  Nicholson  Manufacturing  Co. ,  72  Wis.  2d  110,  240  N.W.2d  154  (1976).   See 
also  Jagmin  v.  Simonds  Abrasive  Co.,  61  Wis.  2d  60,  211  N.W.2d  810  (1973). 

145.  Sugue  v.  F.L.  Smithe  Machine  Co.,  546  P . 2d  527  (Hawaii  1976).   Evidence  of  the 
employer's  negligence  was  excluded  even  though  the  trial  court  had  found  the 
employer  75%  negligent  as  opposed  to  10%  negligence  on  the  part  of  the  plaintiff 
and  15%  negligence  on  the  part  of  the  manufacturer. 
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